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In the Court of Appeals of the District of Columbia. 


Anna Bowes et al., Appellants, 

vs. 

Ethan A. Hitchcock, Secretary of the Interior, et al. 


No. 1479. 


ct Supreme Court of the District of Columbia. 


Anna Bowes, James C. Kinslbr, Trustee,*' 
and Standard Cattle Company, Com¬ 
plainants, 

VS* 

Ethan A. Hitchcock, Secretary of the In- Equity, 
terior, and Win. A. Richards, Commis¬ 
sioner of the General Land Office, Re¬ 
spondents. 


No. 24424. 


United States of America, 
District of Columbia, 


} 


ss: 


Be it remembered, that in the supreme court of the District of Co¬ 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 


1 


Bill for Injunction. 
Filed Jan. 15,1904. 


In the Supreme Court of the District of Columbia. 


Anna Bowes, James C. Kinsler, Trustee,' 
and Standard Cattle Company, Com¬ 
plainants, 


vs. 

Ethan A. Hitchcock, Secretary of the 
Interior, and Wm. A. Richards, Commis-‘ 
si oner of the General Land Office, Re¬ 
spondents. 


y In Equity. 


No. 24424. 


To the supreme court of the District of Columbia : 

Your orators, Anna Bowes, who has duly declared her intention 
of becoming a citizen of the United States, a resident of the State of 

1—1479a 
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Anna boWes et al. vs. 


Nebraska, who sues iu her own ripjht; James C. Kinsler, trustee, 
who sues as lessee under a lease from the said Anna Bowes for the 
benefit of the Standard Cattle Company; and the Standard Cattle 
Company, a corporation duly organized under the laws of the State 
of Wyoming, and which has duly filed its articles of incorporation 
in the State of Nebraska as required by the laws of said State, which 
said company sues as beneficiary under said lease from said Anna 
Bowes to said James C. Kinsler, trustee,—complain and say : 

First. That the Revised Statutes of the United States provide as 
follows: 

2 Section 2304. “Every private soldier and officer who has 
served in the Army of "the United States during the recent 

rebellion, for ninety days, and who was honorably discharged, and 
has remained loyal to the Government, including the troops mus¬ 
tered into the service of the United States b}’^ virtue of the third 
section of an act approved February thirteenlh, eighteen hundred 
and sixty two, and every seaman, marine, and officer who has served 
in the Navy of the United States, or in the Marine Corps, during the 
rebellion, for ninet}’^ days, and who was honorably discharged, and 
has remained loyal to the Government shall, on compliance with 
the provisions of this chapter, as hereinafter modified, be entitled to 
enter upon and receive patents for a quantity of public lands not 
exceeding one hundred and sixty acres, or one quarter section, to be 
taken in compact form, according to legal subdivision, including the 
alternate reserved sections of public land along the line of any rail¬ 
road or other public work, not otherwise reserved or appropriated, 
and other lands subject to entry under the homestead laws of the 
United States, but such homestead settler shall be allowed six mouths 
after locating his homestead, and filing his declaratory statement, 
within which to make his entry and commence his settlement and 
improvement.” 

Section 2305. “ The time which the homestead settler has 

3 served in the Army, Navy, or Marine Corps shall be deducted 
from the time heretofore required to perfect title, or if dis¬ 
charged on account of wounds received or disability incurred in the 
line of duty, then the term of enlistment shall be deducted from 
the time heretofore required to perfect title, without reference to the 
length of time he may have served; but no patent shall issue to any 
homestead settler who has not x'esided upon, improved, and culti¬ 
vated his homestead for a period of at least one year after he shall 
have commenced his improvements.” 

Section 2307. “ In case of the death of any person who would be 
entitled to a homestead under the provisions of section two thousand 
three hundred and four, his widow, if unmarried, or in case of her 
death or marriage, then his minor orphan children, by a guardian 
duly appointed and ofiScially accredited at the Department of the 
Interioi', shall be entitled to all the benefits enumerated in this chap¬ 
ter, subject to all the provisions as to settlement and improvement 
therein contained; but if such person died during his term of en- 
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listmenfc, the whole term of his enlistment shall be deducted from 
the time heretofore required to perfect the title.” 

That by said sections 2304 and 2305 Congress not only conferred’ 
a benefit upon soldiers and sailors of the late civil war, but also pro¬ 
vided that they must reside upon the land entered with the object 
of securing the peopling of our then vast public domain ; but 

4 in said section 2307 the word residence ” is omitted, and 
thus Congress conferred upon the widows and orphans of de¬ 
ceased soldiers and sailors a benefit and reward for the services and 
sacrifices of their deceased husbands and fathers—to wit the right 
of making a homestead entry upon the public lands of the United 
States without the requirement of actual residence upon the land 
entered. 

That the Secretary of the Interior and the Commissioner of the 
General Land OflSce, in order to carry into effect the provisions of 
said statu-es, issued and promulgated, as by law authorized, certain 
regulations, among which are the following: 

“ In case of the death of a person after having entered a home¬ 
stead, the failure of the widow, children or devisee of the deceased 
to take up residence on the land within six months after the entiy, 
or otherwise to fulfill the demands of the letter of the law as to 
residence, will not necessarily subject the entry to forfeiture on the 
ground of abandonment. If the land is cultivated in good faith 
the law will be considered as having been substantially complied 
with.” (Circular from the General Lan<i Office, approved by the 
Secretary of the Interior, July 11,1899, p. 15.) 

In case of the death of any person who would be entitled to a 
homestead under the provisions of section 2304, Revised 

5 Statutes, his widow, or, in case of her death or remarriage, 
his minor orphan children, by a guardian duly appointed 

and officially accredited at the Department of the Interior, may 
make the filing and entry in the same manner that the soldier or 
sailor might have done, subject to all the provisions of the*home¬ 
stead laws in respect to settlement and improvement; and the 
whole term of service, or in case if death during the term of enlist¬ 
ment, the entire period of enlistment in the military or naval serv¬ 
ice shall be deducted from the time otherwise required to perfect 
the title to the same extent as might have been allowed the soldier. 
(Sec. 2307, Rev. Stat.; Appendix No. 1, p. 156.) 

“ Tile ruling hereinbefore stated relative to the widow or minor 
children of another deceased homestead party as to actual residence 
is equally applicable to the widow or minor children of a deceased 
sailor or soldier; if the land is cultivated in good faith the law will 
be regarded as substantially complied with, although the widow or 
children may not actually reside upon the land. 

“ In case of widows, the prescribed evidence of military service of 
the husband must be furnished, with affidavit of widowhood, giving 
date of the husband’s death.” (Circular from the General Land 
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Office, approved by the Secretary of the Interior, July 11, 1899, 
p. 24.) 

6 In grazing districts, stock raising and dairy productions 
are so nearly akin to agricultural pursuits as to justify the 

issue of patent upon proof of permanent settlement and the use of 
the land for such purposes.” (Circular from the General Land 
Office, approved by the Secretary of the Interior, July 11,1899, p. 14.) 

Second, That your orator, Anna Bowes, is tlie widow of the late. 
Stephen Bowes, who, for more than three years during the late civil 
war, served his country as a seaman in the Navy of the United 
States, was honorably discharged August 5th, 1865, and remained 
loyal to the Government until the time of his death, which occurred 
in 1893, while he was attached as an enlisted man to the headquar¬ 
ters of the department of the Platte, United States Army. 

That during his lifetime the said Bowes failed to exercise the 
homestead right conferred upon him by said section 2304, and 
therefore, at his death, his widow became entitled to all the benefits 
of said section 2307; that she had never made a homestead entry 
of any kind prior to June 6,1901; that on said date she was not the 
owner of one hundred and sixty acres of land ; and that therefore 
she was entitled under said section 2307, and under the regulations 
set forth in the first paragraph of this bill, to make a homestead 
entry of 160 acres of land without residing upon the same. 

That accordingly, on the 6th day of June, 1901, your orator, 
Anna Bowes, having been fully advised of the omission of 

7 the requirement of residence from said section 2307, as well 
as of said regulations and of the decisions of the Secretary of 

the Interior (among others, the decision in the case of Ella 1. Dickey, 
22 L. D. 351) that the law did not require the widow of a deceased 
soldier or sailor making a homestead entry under the provisions of 
section 2307 to reside on the land, went to the United States land 
office, at Broken Bow, Nebraska, and filed her application No. 2278 
(a copy of which is hereto attached and marked Exhibit No. 1 and 
it is prayed that it be made a part of this bill) with the register and 
receiver to make a homestead entry, under said section 2307 
for the S. W. -4 of section 15, T. 24 N. of range 33 W., containing 160 
acres of land. 

That said section 2307 of the Revised Statutes contains no pro¬ 
vision requiring an affidavit from homestead applicants thereunder, 
and the Interior Department had the right only to demand of your 
orator that she should show herself to be a person duly qualified 
under said section. Yet notwithstanding this, and in direct contra¬ 
diction of the regulations and the decisions of the Secretary of the 
Interior that residence is not required of one making a homestead 
entry under the provisions of said section 2307, the said register and 
receiver, before allowing the said application of your orator to make 
entry, arbitrarily and unlawfully required her to execute an affida¬ 
vit provided for by section 2290 of the Revised Statutes to the effect 
that she would, among other things, reside on the land. That said 
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affidavit thus required to be executed by her was on official form 

8 No. 4-063, prepared for homestead entries made under section 
2289 of the Revised Statutes, on which form the figures 

“2289’’ had been erased and the figures “ 2307” written above (a 
copy of which is hereto attached and marked Exhibit No. 2, and it 
is pra 3 '^ed tl)at it be made a part of this bill"). That said affidavit 
thus required was wholl}^ inapplicable and contrary to the provisions 
of said section 2307 of the Revised Statutes. That without wrong¬ 
ful intent, and being ignorant of her rights in the premises, your 
orator executed said affidavit. That her application was then 
allowed, and she paid to the register and receiver of the United 
States land office at Broken Bow, Nebraska, the sum of $14.00, be¬ 
ing the full amount of fees and compensation for said entry. (A 
copy of the receipt for which is hereto attached marked Exhibit 
No. 3, and it is prayed that it be made a part of this bill.) 

That before making said homestead entry, your orator, Anna 
Bowes, liad agreed that she would allow the Standard Cattle Com¬ 
pany the use of the laud embraced in said entry pending final proof, 
in consideration of said company paying her a certain sum of money, 
and making such improvements on the land as the Government 
might require. She also agreed that said company should have the 
option of purchasing the land at a fixed price when she should be 
in a position to give title, and in consideration of said agreements, 
the Standard Cattle Company advanced to her the necessary funds 
to enable her to exercise the right conferred upon her by said 

9 section 2307. That after completing the formalities of mak¬ 
ing said entry, this agreement, except the provisions.relating 

to improvements, was reduced to writing in form of a contract with 
your orator, James C. Kinsler, trustee, and duly executed. (A copy 
of which is hereto attached, marked Exhibit No. 4, and it is prayed 
that it be made a part of this bill.) 

That your orator, Anna Bowes, is an aged woman with no income 
except her pension under the act of June 27th, 1890; that she was 
at the time of making said entry physically and financially unable 
to exercise the right conferred upon her by said section 2307 of the 
Revised Statutes, without making some arrangement such as that 
hereinbefore set forth ; that by said arrangement she was enabled to 
exercise and use her right and thereby derived the benefits of said 
act; that her direct and only intention in making said entry and 
disposing of the land entered upon as aforesaid, was to derive as 
much benefit as possible out of the exercise of the right conferred 
upon her by the said act; that even if she had been able to make 
said entry without financial aid, she could have derived no benefit 
trom said land except through the agency of some one who might 
occupy said land; that by making such an arrangement as she did, 
she was enabled to have all improvements which the law required 
done without expense to her, and at the same time to receive finan¬ 
cial benefits which otherwise she could not have enjoyed. 

That at the time your orator made her homestead entry and down 
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to April 13,1903, no one had questioned the rulings of the Depart¬ 
ment of the Interior that the law did not require a widow to 

10 reside upon land entered under section 2307. That she, as 
well as thousands of others, relying upon the interpretation 

of the law as announced by said department in its decisions and 
regulations, made her entry without any intention of residing on the 
land. 

That in the month of July, 1901, the General Land Office, through 
its special agent, W. K. Lesser, began an investigation of the said 
entry of your orator and of a number of other similar homestead en¬ 
tries. That the said special agent, on July 31, 1902, made his re¬ 
port to the Commissioner of the General! Land Office (a copy of 
which is hereto attached marked Exhibit No. 5, and it is prayed that 
it be made a part of this bill) showing that your orator actwy in 
good faith and with honest intent, and he recommended that her 
entry be not held for cancellation. But that notwithstanding said 
report the Commissioner of the General Laud Office, on Novem¬ 
ber 22,1902, directed the officials of the Broken Bow land office to 
notify your orator, among others, to show cause within a given time 
why her entry should not be cancelled for illegalit}^ and fraud. 

Tliat your orator filed her showing within the prescribed time, 
but, being advised that the affidavit which she was required to sign 
at the time of making her entiy was wholly inapplicable to the pro¬ 
visions of section 2307, Revised Statutes, and wholly inconsistent 
with the rulings and regulations of the Department of the Interior 
in regard thereto, and therefore wholly illegal she filed her 

11 «motion to substitute a proposed affidavit in place of the one 

which she had been arbitrarih", wrongfully and unlawfully 
required to execute before being permitted to make her said entry. 
That said proposed affidavit (a copy of which is hereto attached 
marked Exhibit No. 6, and it is prayed that it be made a part of this 
bill) sets forth every fact necessary to be established in order to secure 
the benefits conferred by said section 2307, and shows her to be fully 
qualified and entitled to the same. 

That in her answer to the rule to show cause (a copy of which is 
hereto attached, marked Exhibit No. 7, and it is prayed that it be 
made a part of this bill) your orator sets forth with great particu- 
larit}'' all the surrounding circumstances and facts concerning her 
said homestead entry and pra^^ed that said entry might not be can¬ 
celled but allowed to continue in full force and effect, and that she 
might in due time be allowed to offer and make final proof of com¬ 
pliance with the requirements of said section 2307 and receive her 
patent for said lands from the Government of the United States. 

That the register and receiver of the Broken Bow land office de¬ 
nied her petition to be allowed to substitute the said proposed affi¬ 
davit, and from said decision an appeal was taken to the Commis¬ 
sioner of the General Laud Office. That on April 13, 1903, the 
Commissioner of the General Land Office affirmed the decision of 
the officials of the Broken Bow land office (a copy of the Coinmis- 
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si oner’s said decision is hereto attached marked Exhibit No. 8, 
and it is prayed that it be made a part of this bill). That a 

12 motion was then filed on behalf of your orator for a re¬ 
consideration of said decision^ and on June 1st, 1903, the 

Cotnmissioner of the General Land Office acted on said motion and 
reaffirmed his decision of April 13,1903, and in addition held said 
entry for cancellation. (A copy of said decision is hereto attached, 
marked Exhibit No. 9, and it is prayed that it be made a part of 
this bill.) 

That from said decisions of the Commissioner of the General 
Land Office an appeal was taken (a copy of which is hereto attached 
marked Exhibit No. 10, and it is prayed that it may be made a 
part of this bill), on behalf of your orator, to the Secretary of the 
Interior. That on December 7,1903, the Secretary of the Interior 
rendered his decision (a copy of which is hereto attached marked 
Exhibit No. 11, and it is prayed that it may be made a part of this 
bill), affirming the decisions of the Commissioner of the General 
Land Office of April 13, 1903 and June 1st, 1903, and directing the 
cancellation of your orator’s homestead entry No. 2278. 

That in none of said decisions was a single matter of fact set up 
by your orator, either in her proposed substitute affidavit or in 
her answer to the rule to show cause, questioned. That the state¬ 
ments of your orator were all admitted, the Secretary of the In¬ 
terior, the Commissioner of the General Land Office, and the officials 
of the Broken Bow land office, all basing their decisions on an er¬ 
roneous interpretation of said section 2307 of the Revised 

13 Statutes of the United States overruling all prior decisions of 
the Secretary of the Interior and the duly promulgated regu¬ 
lations, and thereb}’’ practically wiping the act itself from the stat¬ 
ute books by adding conditions thereto which it does not contain 
and which make it impossible for more than one out of a thousand of 
those sought to be benefited, to take advantage of the same. The 
Secretary of the Interior in the said decision contrary to the pro¬ 
visions, purpose tfe intent of said section 2307 held that your orator 
must actually reside upon the land entered; that she is precluded 
from leasing said land to any one who will make the required im¬ 
provements for her; that her agreement with the Standard Cattle 
Compan}^ by which she was enabled to take advantage of said act, 
made her said entry a fraud upon the Government; and that all 
the conditions imposed upon homestead entrymen under section 
2289, Revised Statutes, must be met by qualified widows and 
orphans if tliey desire to take advantage of the benefits of said 
section 2307. 

Your orators complain and allege that said decision of the Sec¬ 
retary of the Interior is arbitrary, unreasonable, wholly without 
authority of law, contrary to the provisions, purpose and intent of 
said section 2307, and contrary to the officially promulgated regula¬ 
tions of the Department of the Interior, and opposed to all prior de¬ 
cisions of said department. 
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Your orator, Anna Bowes, further complains and says that by 
said decision the Secretary of the Interior has, without due 

14 process of law and contrary to the provisions, purpose and in¬ 
tent of said section 2307, by said arbitrary and illegal con¬ 
struction of said section 2307, wrongfully, unlawfulh'’ and arbitrarily 
deprived her of the rights and benefits conferred upon her by said 
section 2307, Revised Statutes of the United States. That said 
section was passed for the benefit of your orator, among others, 
and the same having been construed and interpreted by decisions 
and regulations of the Secretary of the Interior throughout a period 
of nearly thirty years, she had a right to rely and depend on the 
construction of the section thus given and to make her aforesaid 
entiy and to do in all things as she has done in connection there¬ 
with, and should therefore be fully protected in the same. That, if 
Congress intended, as the Secretary holds, to hamper the right con¬ 
ferred b}'' said section 2307, Revised Statutes, by requiring actual 
residence on the part of your orator, all value of said right is taken 
away. That said rights and benefits having been conferred with¬ 
out limitation or requirement as to residence, it can make no differ¬ 
ence to the Government whether 3 mur orator resides upon the land 
herself and hires someone to make such improvements as may be 
required by law,or lives at home and enters into such an agreement 
with the Standard Cattle Company as she has done. That unless 
your orators and others are to be arbitrarily, unlawfully and unjustly 
deprived of the benefits granted by said act the}^ must be permitted 
to make some such arrangement as your orator has made, for it 

would be impossible for an aged woman to leave her home 

15 and reside upon a piece of wild land far from neighbors and 
help in case of need. 

Your orator, Anna Bowes, further complains and says that the 
time for making her final proof has now arrived ; that she has done 
all things and made all improvements required by law; and that 
she is now entitled to make final proof and receive a patent for the 
land entered by her; that if said homestead entry No. 2278 is can¬ 
celled contrary to the provisions of the law as aforesaid, she will not 
only lose the land embraced in said entry but that under the regu¬ 
lations of the Interior Department she will forever lose her right to 
make a homestead entry of any kind, to her irreparable loss and 
injury. 

Third. That if said homestead entry of Anna Bowes is cancelled 
pursuant to said decision of the respondent. The Secretary of the In¬ 
terior, your orator, The Standard Cattle Company, will, without due 
process of law and contraiy to the provisions, purpose and intent of 
said section 2307, Revised Statutes of the United States, be arbitrarily 
and unjustly deprived of the use of the land embraced in said home¬ 
stead entry lor which it has agreed in the name of James C. Kinsler, 
trustee, and for which it has paid and given full and valid considera¬ 
tion pending final proof and issuance of patent, and your said orator 
will be likewise arbitrarily and unjustly deprived of the right and 










KTflAlJ A. HI1?dH0OCK:, SECJltETARY, BO^C., El’ AL. 


9 


power to acquire title to said land pursuant to its contract with 
said Anna Bowes, all to the irreparable loss, injury and damage of 
your orator. 

10 The premises considered, and it appearing from the forego¬ 
ing that b 3 ^ an unreasonable and erroneous construction of 
the law in arbitrarily and illegally reading into said section 2307, 
Bevised Statutes, the requirement of residence which was omitted 
b}^ Congress in enacting such section, the benefits, rights and privi¬ 
leges conferred by said section 2307 have been destroyed, and the 
homestead application of your orator, Anna Bowes, held for cancel¬ 
lation; and it appearing further that the Secretary of the Interior 
has arrived at said decision without any authority whatsoever de¬ 
rived from the law under which he pretends to act; by overturning 
and overruling the regulations and decisions of his department which 
have been in force and effect* for nearly thirty years, and further 
that all that can be required of your orator is that she comply with 
the law as at the time of her said entry expounded by the Depart¬ 
ment of the Interior; and further that, under the provisions of sec¬ 
tion 2307 of the Revised Statutes, your orator was left free to select 
lier homestead from any portion of the public domain open to entry, 
and free to appl}'' it to any beneficial use that she chose; that it was 
a gift in the nature of compensation for past services of her husband; 
that said section 2307 vested in her a property right; that Congress 
intended by said section to make this right as valuable as possible; 
that its real value can only be measured by the use to which it can be 
put; that the limitations sought to be imposed upon it by the Secre¬ 
tary of the Interior would make it valueless to your orator 
17 and deprive her of all benefits of said act; that, as your orator 
is not by the provisions of said section 2307 required to re¬ 
side upon the land entered, there exists no reason why she should 
not have made the said agreement with the Standard Cattle Com¬ 
pany; that your orator has fully complied with the law; and that 
the acts of the said oflScials of the Department of the Interior in 
holding said entry for cancellation are arbitrary, unreasonable, with¬ 
out authority of law, and contrary to the provisions, purpose and 
intent of said section 2307. 

Your orators, in whose behalf this suit is brought, allege that tliey 
are wholly without remedy at law and that the relief hereinafter 
prayed for must be granted at once, otherwise irreparable loss will 
result to them ; therefore they pray as follows: 

First. That a subpoena may issue out of this honorable court to 
the respondents, Ethan A. Hitchcock, Secretary of the Interior, and 
William A. Richards, Commissioner of the General Land Office, re-, 
quiring them to appear herein and answer the exigencies of this 
bill 

I Second. That a temporary restraining order may be granted to 
your complainants by this honorable court enjoining said respond- 
i ents, their assistants, agents, employes, or others acting in their 
place and stead, from cancelling said homestead entry No.. 2278 of 
2~1479a 
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Anna Bowes until final hearing, and from ordering or directing the 
register and receiver of the United States land office at Broken Bow, 
Nebraska, to do so. 

18 Third, That upon the final hearing said temporaiy re¬ 
straining order enjoining said respondents from cancelling 
said homestead entry No, 2278 of Anna Bowes may be made per¬ 
petual, provided she shall within the proper time make and offer 
her final proof showing that she has fully complied with the pro¬ 
visions of said section 2307 of the Revised Statutes as to improve¬ 
ment. 

Fourth, That your respondents may have such other and further 
relief as tlie nature of tlie case may require. 

The respondents to this bill are Ethan A, liitchcock, Secretary of 
the Interior, and William A. Richards, Commissioner of the General 
Land Office. 

ANNA BOWES, 

JAMES C. KINSLER, Trustee. 

STANDARD CATTLE COMPANY, 
By R, M. ALLEN, Gen'I Mgr. 

JAMES C. KINSLER, 

BERRY AND MINOR, 

F. W. McREYNOLDS, 

Attorneys for Complainants. 


State op Nebraska, 1 m . 

County of Douglas^ j ^ • 

Anna Bowes, being first duly sworn according to law deposes and 
upon oath says that she has read the foregoing bill of com- 
19 plaint by her subscribed and knows the contents thereof, that 
the matters and things therein stated upon her personal 
knowledge are true, and those matters and things stated upon in¬ 
formation and belief she believes to be true. 

ANNA BOWES. 


Subscribed and sworn to before me this 12th day of Januar 3 ^ A, D. 
1904. 


[notarial seal.] 


ANNA STAPLES, 

Notary Public. 


State op Nebraska, I ^ .. 

County of Douglas, j ‘ 

R. M. Allen, being first duly sworn according to law deposes and 
upon oath says that he is tlie general manager of the Standard Cat¬ 
tle Company and authorized to make this affidavit; that he has read 
the foregoing bill of complaint by it subscribed and knows the con- 
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tents thereof; that the matters and things tlierein stated upon its 
personal knowledge are true and those things stated upon informa¬ 
tion and belief he believes to be true. 

R. M. ALLEN. 


20 Subscribed and sworn to before me this llth day of Janu¬ 
ary, A. D. 1904. 

EDGAR A. BAIRD, 

[notarial seal.] Notary Public. 


State op Nebraska, ) .. 

County of Douglas, f 

James 0. Kinsler, trustee, being first duly sworn according to law 
deposes and upon oath says that he has read the foregoing bill of 
complaint and knows the contents thereof; that the matters and 
things therein stated upon his personal knowledge are true, and 
those things stated upon information and belief he believes to be 
true. 

JAMES 0. KINSLER. 

Subscribed and sworn to before me this 12th day of January, 1904. 

ANNA STAPLES, 

[notarial seal.] Notary Public. 


21 M. L. 

“ P ” 

File # 15348. 

M. E. L. Department of the Interior, 

General Land Office, 
Washington, D. 0., January 15,1904. 

I, J. H. Fimple, acting Commissioner of the General Land Office, do 
hereby certify that the annexed copies, pages numbei’ed 1 to 50 inclu¬ 
sive, of certain papers in the case of Anna Bowes’ homestead entry 
No. 2278, Broken Bow, Nebraska, land district; also report of special 
agent W. R. Lesser, dated July 31, 1902, in said case, are true and 
literal exemplifications of the said papers as they appear in the files 
of this office. 

In testimony whereof I have hereunto subscribed my 
r 1 name, and caused the seal of this office to be affixed, at 

L ‘J the city of Washington, on the day and year above writ¬ 

ten. 

J. H. FIMPLE, 

Acting Commissioner of the General Land Office. 
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22 Application No. 2278. 

Homestead. 

Land office at Broken Bow, Nebraska. 

June 6th, 1901. 

I, Mrs. Anna Bowes, of Omaha,Nebraska,do hereby apply to enter, 
under section 2307, Revised Statutes of the United States, the south 
west quarter of section 15, in township 24 of range 33, containing 
one hundred & sixty acres. 

ANNA BOWES. 

Land office at Broken Bow, Nebraska. 

June 6th, 1901. 

I, James Whitehead, register of the land office, do hereby certify 
that the above application is for surveyed lands of the class which 
the applicant is legally entitled to enter under section 2289, Revised 
Statutes of the United States, and that there is no prior valid adverse 
right to the same. 

JAMES WHITEHEAD, Register. 

23 Homestead Affidavit. 

Laud office at Broken Bow, Nebraska. 

June 6th, 1901. 

I, Mrs. Anna Bowes, of Omaha, Nebraska, having filed my appli¬ 
cation No. 2278, for an entry under section 2307, Revised Statutes of 
the United States, do solemnly swear that I am not the proprietor 
of more than one hundred and sixty acres of land in any State or 
Territory ; that I am* a native of Ireland—I have filed my declara¬ 
tion of intention to become a citizen of the United States. AVidow 
of Stephen Bowes late a soldier of the Army of the United States, 
that my said application is honestly and in good faith made for the 
purpose of actual settlement and cultivation, and not for the benefit 
of aiw other person, persons, or corporation, and tliat I will faith¬ 
fully and honestly endeavor to comply with all the requirements of 
law as to settlement, residence and cultivation necessary to acquire 
title to the laud applied for; that I am not acting as agent of any 
person, corporation, or syndicate in making such entiw, nor in col¬ 
lusion with any person, corporation, or syndicate to give them the 
benefit of the land entered, or aii}^ part thereof, or the timber thereon; 
that I do not apply to enter the same for the purpose of specula¬ 
tion, but in good faith to obtain a home for myself, and that I have 
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not directly or indirectly made, and will not make, any agreement 
or contract in any way or manner, with any person or persons, 
24 corporations, or syndicate whatsoever, by which the title which 

I might acquire from the Government of the United States 
should inure, in whole or in part, to the benefit of any person except 
myself, and further, that since August 30,1890,1 have not entered 
under the land laws of the United States, or filed upon, a quantity 
of land, agricultural in character, and not mineral, which, with the 
tracts now applied for, would make more than three hundred and 
twenty acres, except 

and that I have not heretofore made any entry under the home¬ 
stead laws, except 

(Sign plainlv with full Christian name.) 

ANNA BOWES. 

Sworn to and subscribed before me this 6th day of June, 1901, at 
my office at Broken Bow in Custer county, Nebraska. 

JAMES WHITEHEAD, Register, 

*Here insert statement that affiant is a citizen of the United 
States, or that he has filed his declaration of intention to become 
such, and that he is the head of a family, or is over twenty-one years 
of age, as the case may be. It should be stated whether applicant is 
native born or not, and if not, a certified copy of his certificate of 
naturalization, or declaration of intention as the case may be, must 
be furnished. (See page 46, circular of January 1,1899.) 


.25 Receiver's receipt No. 2278, application No. 2278. 

Homestead. 

Receiver's office, Broken Bow, Neb. 


June 6, 1901. 

Received of Anna Bowes the sum of fourteen dollars — cents; 
being the amount of fee and compensation of register and receiver 
for the entry of south west quarter of section 15 in township 24 
north of range 33 west, under section No. 2290, Revised Statutes of 
the United States. 

^14.00. FRANK H. YOUNG, Recdvei'. 

Note. —It is required of the homestead settler that he shall reside 
upon and cultivate the land embraced in his homestead entr}’' for a 
period of five years from the time of filing the affidavit, being also 
the date of entry. An abandonment of the land for more than six 
months works a forfeiture of the claim. Further, within two years 
from the expiration of the said five years he must file proof of his 
actual settlement and cultivation failing to do which, his entry will 
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be canceled. If the settler does not wish to remain five x’^ears on his 
tract, lie can, at any time after fourteen months, pay for it 
26 with cash or land warrants, upon making proof of settlement 
and of residence and cultivation from date of filing affidavit 
to the time of payment. 

(Printed on left margin) 

See note in red ink, which registers and receivers will read and 
EXPLAIN THOROUGHLY to pei’son making application for lands where 
the affidavit is made before either of them. 

(Printed on right margin) 

Timber land embraced in a homestead, or other entry not con¬ 
summated, may be cleared in order to cultivate the land and im¬ 
prove the premises, but for no other purpose. 

If after clearing the land for cultivation, there remains more 
timber than is required for improvement, there is no objection to 
the settler disposing of the same. But the question whether the | 
land is being cleared of its timber for legitimate purposes is a ques¬ 
tion of fact which is liable to be raised at au}^ time. If the timber 
is cut and removed for any other purpose it will subject the entry 
to cancellation, and the person who cuts it will be liable to civil 
suit for recovery of the value of said timber, and also to criminal 
prosecution under section 2461 of the Revised Statutes. 


27 Exhibit No. 4. 

Copy. 

This agreement, made and entered into this 6th day of June 1901, 
by and between Anna Bowen, a widow, party of the first part, and 
James C. Kinsler, trustee, party of the second part, witnesseth: 

That the said party of the first part, in consideration of the rents, 
covenants and agreements hereinafter contained to be kept and per¬ 
formed by the party of the second part, hath demised, leased and 
let and by these presents doth demise, lease and let unto the said 
party of the second part the following described premises situated 
in the count}" of Hooker and State of Nebraska, to-wit; the S. W. 4 
quarter of section numbered 15 township numbered 24 range num¬ 
bered 33 of the 6 P. M. P. if., together with all the appurtenances 
thereunto belonging for the period of five years from the 6th day of 
June 1901 

To have and to hold the same unto tlie said lessee and his assigns 
for the term aforesaid. 

And the said lessee in consideration of the leasing aforesaid agrees 
to pay as rent for said premises the sum of one dollar a year and to 
pay all taxes that may be lawfull}’’ assessed against said premises 

And in consideration of one dollar paid by the second party it is 
further agreed by and between the parties hereto that the party of 
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the second part shall have the option at the expiration of 
28 this lease to renew the same upon the same terms and condi¬ 
tions as herein contained and that the party of the second 
part shall have the further option of purchasing the premises hereby 
leased at any time during the continuance of this or a succeeding 
lease,—when said party of the first part shall be able to deed and 
convey said promises,—for the sum of one hundred and twent 3 ''-five 
dollars cash. 

And said party of the first part further agrees that as soon as she 
acquires title to said premises so as to be able to convey same, she 
will deed and convey said premises, for the consideration aforesaid, 
to the party of the second part, his heirs or assigns, if requested so 
to do, and any sum paid or payable as rent for said premises, shall 
be deducted from said purchase price. 

ANNA BOWEi^S. 

JAMES 0. KINSLER, Ti'ustee. 

Signed and delivered in presence of— 

JAMES LEDWIOI-I. 

R. D. PICKETT. 


State oe Nebraska, 
County of Custer^ 



On this 6th day of June, A. D. 1901, before me, a notary public 
in and for said county and State, personally appeared the above 
named Anna Bowe?’s known to me to be the identical person 

29 whose name is affixed to the above instrument and acknowl¬ 
edged said instrument to be her voluntary act and deed. 

Witness my hand and notarial seal the date aforesaid. 

ROSS D. PICKETT, 

Notary Public. 

30 State op Nebraska, 1 

* \ no * 

Douglas County, \ 

I, J. C. Kinsler, attorney for the Standard Cattle Company, on 
oath do make the following statement, regarding homestead entry 
No. 2278, for the S. W. J of section 15, tp. 24 N. R. 33 W. in tlie Bro¬ 
ken Bow Nebraska, land district more extended sworn statement 
having heretofore been made to the Commissioner of the General 
Land Office. This entry was made under the following conditions : 
An agent of the Standard Cattle Co. conferred with the said claim¬ 
ant and represented to her that she was entitled to make a filing 
upon 160 acres of Government land, known as a soldier's widow 
entry,” and that the law did not require that she live upon the land, 
as in other homestead entries, in order to prove up, but that she 
could reside elsewhere and have all the improvements that the law 
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required done some other person; that there were lands in this 
State open to such entry and that if she would go to the proper land 
office, make such an entry, which land would be only suitable for 
grazing purposes, that an attorney for the Standard Cattle Com¬ 
pany, after she had filed upon said land, would lease the same from 
her for a period of 5 years, and would pay her a sum of money at 
once, and if she desired to sell the land to us when she received 
title to same we would pay her an additional sum upon delivery of 
the deed to us. That we would pay all expenses, filing fee and 
traveling expenses; that we would not make contract until after 
filing was made ; that she must be free to take it for her own 
31 use and benefit, but we would lease it after entry and pur¬ 
chase, when she received deed. That we would make all the 
improvements required by law. There was no contract and no 
papers signed upon the part of the claimant and the Standard Cattle 
Company until after the entry was made and recorded. 

Copy of lease and contract is attached and made a part of this 
statement. Attention is called to a more complete statement made 
b}^ myself, the manager of the Standard Cattle Company, Dr. Stone, 
et al., under date of July 10,1901. 

J. C. KINSLEIt. 

Subscribed and sworn to before me this 9th day of July 1902, by 
J. C. Kinsler, to me oersonally known. 

W. R. LESSER, 

Special Agent, Q. L. 0. 


32 Exhibit No. 5. 

Report of Fraudulent Claim or Fairy. 

In cases of homestead and pre-emption claims the blanks must 
be filled up strictly as here indicated. In other cases the form will 
be followed as closely as applicable, and in all cases such other 
points will be covered as the nature of the case may require. 

In EVERY INSTANCE wheu uames of parties or witnesses are 
given, the post-office address and residence must also be stated. 

1. Name of claimant: Anna Bowers 

2. Description of land covered by filing or entry : S. W. J section 
15—tp. 24 N., R. 33 W. 

3. Date of examination: June 9, 1901—July 9—1902 

4. Character of land (timber, mineral, agricultural, or desert). 
If timber land, whether, if cleared, it would be unfit for agriculture; 
if for timber-culture entry, whether section is naturally devoid of 
timber; if desert, whether grass or other agricultural crop could be 
produced without artificial irrigation ; if mineral, character and evi¬ 
dence thereof: Grazing. 

5. Date and number of filing or entry ; if proof has been made, 



















































A. HITCHdOCK, SKORETARV, ET(J., ET AL. 1? 

date of proof and number of final certificate : June 6—1901—No. 

2278 (home). 

33 6. Is the land in the present possession of any other party ? 

If so, give the name of adverse occupant or claimant, and na¬ 
ture of claim: Leased by Standard Cattle Co., after entry for grazing 
purposes. 

7. Is the land inclosed for stock ranging or other purposes, and if 
so, b}^ whom? Give extent of such inclosure,and describe the land 
inclosed : Inside pasture, fenced by Standard Cattle Co. 

8. If an agricultural entry on timber land, state whether timber 
has been cut or removed, and when and by whom cut, and by whom 
or to whom sold: —. 

9. Indicate on the diagram the tracts covered by the entry or fil¬ 
ing, and all roads leading from the same, stating to and from what 
points they lead, and distances; also note by appropriate marks the 
location of buildings upon the land, and state in your explanation 
below the means adopted to identify the land as that covered by the 
claim under investigation. 

Township No. 24 N., range No. 33 W., 6th mer. 


(Here follows diagram marked p. 34.) 


f. 

I 


3—1479a 
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35 Explanation, 

Wild prairie, suitable for grazing purposes only. 

10. Character, extent, and value of improvements in detail, when 
and by wliom made, evidence of cultivation, amount and kind of 
crop, if any, and value of same. If a desert-land entry, evidence of 
reclamation, date and method of irrigating, by whom irrigating 
works were constructed, and cost of same. If a timber-culture entiy, 
amount and date of breaking, planting, &c.: No improvements ex¬ 
cept grazing and fencing. 

11. Residence of claimant; when actually established on the land, 
and whether continuous for the period required. If the head of a 
family, of whom does the family consist; whether the family resides 
on the land, or has an actual residence elsewhere. State every fact 
relative to the good or bad faith of the claimant in establishing and 
maintaining actual residence, and whether he was legally qualified 
to make the entry, and is known in the neighborhood of the claim ; 
32d and Mason Sts., Omaha. Never established residence on claim. 
Soldier’s widow. Made in good faith upon representations of others 
that such an entry was legal. Made under provisions of section 
2307 R. S. 

12. Evidence that the entry was made at the instance or in the 
interest of a party or parties other than the claimant: Whether sale 

or contract of conveyance has been made; date of sale or con- 

36 tract, name of purchaser or transferee, price given or agreed 
upon, nature and date of any instrument in writing, and 

whether the same has become a matter of record; whether the entry 
has been abandoned or relinquished, and if so, when and for whose 
benefit: Made at the instance of an agent of the Standard Cattle 
Co., who represented to said claimant, who is an aged woman, that 
the widow of a deceased soldier had a legal right to make a home¬ 
stead entry without actual residence required of other home¬ 
stead claimants, that she could lease land to others, and that she 
could hire others to make all improvements required by law. After 
entry leased to Standard Cattle Co. 

13. Names, locality of residence, and postoffice addi’ess of 
witnesses; their reliability; abstract of their testimony: R. M. 
Allen, Ames: J. C. Kinsler, R. M. Stone, Omaha. Entry was made 
upon representations of others that claimant, a soldier’s widow, 
could legally make a homestead entr\'‘ without actual residence 
thereon; that she could employ others to make all improvements 
required by law; that she could lease same for grazing purposes to' 
pay for said improvements. Leased after entry to Standard Cattle 
Co., who would also purchase when title was secured. 

14. AVas the fraud willful ? Do not think anyone connected 
with the transaction intended to commit fraud. 

15. Have any legal proceedings been instituted ? No, 
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37 16. Action recommended by agent: That entry be not held 

for cancellation, provided claimant complies with the law, or 
if canceled right of entry be restored to claimant, who undoubtedly 
acted in good faith and with honest intent. 

Dated at North Platte, Nebr. July 31,1902. 

W. R. LESSER, 

Special Agents Genefi'al Land Office. 

Note.—'I f the space allotted under any of the above headings is 
not sufficient to state the particulars required, state the same on a 
separate sheet, referring to the number of the question, and attach 
the same to the report. 


38 Exhibit No. 6. 

Department op the Interior, 

United States Land Office. 

Petition of Anna Bovdes to Substitute Homestead Affidavits. 

United States op America, I 

State of Nebraska 6c District Douglas County. | 

Anna Bowes, of lawful age, whose postoffice address is 903 South 
31st street, Omaha, Nebraska, being duly sworn, says that she is the 
identical person, who, on June 6, 1901, at the United States land 
office at Broken Bow, Nebraska, made application to make home¬ 
stead entry No. 2278 for the southwest quarter of section 15 in town¬ 
ship 24 north of range 33 west, under section 2307 Revised Statutes 
of the United States. That she is the widow of a Union veteran, 
and that said homestead entry was made with reference to the privi¬ 
leges and benefits intended to be conferred upon her by said section 
2307, which, by the interpretation of the Interior Department in 
appeal of Ella J. Dickey, (22 Land Decisions, page 351) exempts 
affiant from residence upon the land so entered ; that when affiant 
made said entry as aforesaid she is informed and believes the fact to 
be that there was in said land office no affidavit suitable for the 
kind of entry she desired to make, but affiant was neverthe- 

39 less b}" the officials of said land office wrongfully required to 
sign the affidavit required of applicants to make homestead 

entries under section 2289 Revised Statutes of the United States. 
Affiant says that having been informed that she need not reside on 
said land but could have the required work of improvement done 
by some one else, she did not read said affidavit carefully nor was 
same read to her carefully, nor has she since seen a copy of the 
same, but she is informed and believes that said affidavit is wholly 
inapplicable to and inconsistent wdth the provisions of the law under 
which she made her entry; that said affidavit is moreover open to 
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a different construction than that placed upon it by affiant, and 
might be construed to mean more than she intended and more than 
is required of her by said section 2307. Affiant says that she did 
not intend to make an affidavit that she would do or refrain from doing 
more or less than is required of her by the provisions of said section 
2307. 

Affiant therefore respectfully prays to be allowed to substitute for 
said affidavit the affidavit hereto attached, and she tenders herself 
ready and willing to make any further affidavit and proof that may 
be lawfully required of her under said section 2307 of the Revised 
Statutes. 

ANNA BOWES. 


Subscribed and sworn to before me this 15 day of January 1903, 

GEO. H. THUMMEL, 

Glei'h U, S, Circuit Court, District of Nebraska, 
[seal.] By JOHN NICHOLSON, Deputy. 
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Department of the Interior, 

United States Land Office. 

Homestead Affidavit under Section 2307, Refcised Statutes U. S. 


United States of America, 1 

/ V qo 

State of Nebraska & District Douglas County, f 


^‘Anna Bowes, whose post office address is 903 South 31st street, 
Omaha, Nebraska, being first duly sworn says that she has filed her 
application to make homestead entry No. 2278 under section 2307 
Revised Statutes of the United States at the United States land 
office at Broken Bow, Nebraska, for the southwest quarter of section 
15, in township 24 north of range 33 west, containing one hundred 
and sixty acres; that she is a citizen of the United States, above the 
age of twenty-one years and the widow of the late Stephen Bowes 
who served in the United States Navy on the “ Octerara ” during 
the late civil war from July 30,1862 to August 5th, 1865; that she 
draws a pension as such widow and that the number of her pension 
certificate is No. 419890 that neither she nor her late husband, the 
said Stephen Bowes, ever made any other homestead entry than the 
above described No. 2278, and that affiant is not nor was she at 
the date of said entry, the owner of 160 acres of land ; that 
41 this affidavit is made before the clerk of the United States 
circuit court for the district of Nebraska, as affiant is unable 
to afford the expense of a trip to the said United States land office, 
at Broken Bow, Nebraska, which is 223 miles from her home.” 

ANNA BOWES. 
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Subscribed and sworn to before me this 15tb day of January, 1903. 

GEO. H. THUxMMEL, 

Clei'k U. S. Circuit Courts District of Nebraska, 
[SEAL.J By JOHN NICHOLSON, Deputy. 


42 Exhibit No. 7. 

Department op the Interior, 

United States Land Office, 

Broken Bow, Nebraska. 

• 

Comes now Anna Bowes, hereinafter called the respondent, in 
response to a citation, dated Dec. 8,1902, directed to her and issu¬ 
ing out of this office over the name and signature of James White¬ 
head, register, to show cause within 30 days why her homestead 
entry numbered 2278 for the S. W. 1.4 section, 15 township 24 N. 
range 33 W. should not be cancelled for illegality and fraud and 
offers the following facts and reasons why said entry should not be 
cancelled. 

Bespondent says that said homestead entry was made by her in 
good faith, with full intent to comply with the provisions of the 
law relating thereto and denies that she was guilty of any fraudu¬ 
lent or illegal intent in making said entry and denies that said 
entry is fraudulent and illegal. 

Respondent says that shortly before making said entry she was 
informed that she, as a soldier’s widow, had a right to make a 
homestead entry on a quarter section of the public lands of the 
United States, make final proof of compliance with the requirements 
of that section of the law under which her entry was made, and ob¬ 
tain title to said land without residing thereon ; that her in- 

43 formant advised her that he represented a cattle company 
having a ranch in western Nebraska in the neighborhood of 

which there was a considerable quantity of public land subject to 
homestead enti'y and that if she would make entry upon a 
quarter section of said public land in the vicinity of the land owned 
by said cattle company, said company would be willing to lease it 
from her for a period of five years or until she made final proof and 
acquired title to said land when said company would buy it from 
her if she desired to sell; that if she desired to make such arrange¬ 
ment her necessary expenses to and from this land office and the 
filing fee charged by the office would be paid and that as consid¬ 
eration for the lease to be made said company would pay a definite 
sum of money and would make such improvements as the Govern¬ 
ment might require to be made on said land to enable respondent 
to make final proof. 

Being advised as aforesaid, respondent subsequently made entry 
on the above described land, and leased same to or for the use of 
the Standard Cattle Company. Respondent is informed and be- 
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lieves the fact to be that said laud is in the so-called arid or semi- 
arid district of Nebraska; that it is suitable and useful principally 
for grazing and stock raising rather than for agricultural purposes; 
that said cattle company is using it for the purpose of grazing cattle 
and raising stock and is thereby, in accordance with its agreement 
with this respondent, and for and on behalf of this respondent, fully 
complying with the requirements of the law relative to the improve¬ 
ment of such lands. 

At the time of making said entry, respondent was and still 

44 is the widow of Stephen Bowes, who served as a sailor in the 
Navy of the United States for more than ninety days, to wit 

on the-Octorara, from July 30, 1862 to August 5, 1865, reinlisted 
Sept. 5,1865 during the late civil war, referred to in section 2304 of 
the Revised Statu-es of the United States as “ the recent rebellion,” 
and who was honorably discharged from said service and remained 
loyal to the Government during the remainder of his life which he 
departed on the 25 day of February 1893. 

(Written on margin of page) 

Memo, on discharge as follows— 

“ Date of discharge noted bv Bureau of Navigation A ug. 26,1890 

W. W. S. DYRE, 

Acting Chief Clerk” 

Respondent further says that said Stephen Bowes did not make a 
homestead entry during his lifetime nor has she made any such 
eutr}^ since his death except the entry hereinbefore set forth. 

This respondent says that she as a soldier’s widow made said 
liomestead entry in accordance with the provisions of section two 
thousand three hundred and seven (2307) of the Revised Statutes of 
the United States in order that she might thereby derive the bene¬ 
fits which Congress intended by said law to confer upon her; that 
although at the time of making said entry she was compelled to 
sign a written or printed paper purporting to be a homestead affi¬ 
davit, she is informed and believes the fact to be that the law under 
which her entiy was made, to-wit, said section 2307 of the 

45 Revised Statutes does not provide for or require her to make 
any affidavit; that the affidavit which she was by the offi¬ 
cials of this office compelled to sign, was wholly redundant and in¬ 
applicable and was inconsistent with the provisions of the law under 
which said entry was made and with the decisions of the Interior 
Department in reference to said law. Respondent says that she is 
informed and believe- the fact to be that the officials of this office 
in compelling her to sign said so-called homestead affidavit, acted 
without lawful right or authority. 

This respondent further says that before going to make said entry 
she had been informed as aforesaid and believed the fact to be that 
she need not reside on said land; that she continued so to believe 
and was again so informed at the time of making said entry not- 
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withstanding she was obliged to sign said homestead affidavit, that 
she would reside on said land; that she was also informed and be¬ 
lieved that she had good right to deal with said land as she did, 
and all the aforesaid agreements in reference thereto were made in 
perfect good faith. That her direct and only purpose in making 
said entry on said lauds was to derive therefrom the benefits which 
the law was evidently intended to bestow and confer on her; that 
she identified herself with said laud b}^ having it set apart for her 
and by subsequently arranging to and having the required work of 
improvement done upon said land. 

Respondent further says that she was financially unable 

46 to exercise the right conferred upon her by said section 2307 
without making some arrangement such as that hereinbefore 

set forth ; that by said arrangement she was enabled to exercise and 
use her right and thereby derive the benefit of said act; that her di¬ 
rect and only intention in making said entry and disposing of the 
lands entered upon as aforesaid was to derive as much benefit as 
possible out of the exercise of the right conferred upon her by said 
law; that even if she had been able to make said entry without 
financial aid she could have derived no benefit from said land while 
living elsewhere except through the agency of some one who might 
live on said land and this respondent submits that it can make no 
essential difference to the Government whether she, while residing 
in a distant locality, has the improvements on said land made by a 
man hired by her for that purpose or by the Standard Cattle Com¬ 
pany in consideration of its being permitted to use the land. Said 
cattle company in addition paying this respondent a substantial sum 
for the privilege of using said land. 

In conclusion, this respondent submits that she is authorized by 
said section two thousand, three hundred and seven, under which 
her homestead entry was made to do all the things and make all 
the agreements done and made with reference to said homestead 
entry as aforesaid ; that said law does not by any reasonable intend¬ 
ment or construction forbid the doing of any of said things or 

47 the making of any of said agreements; but on the contrary 
confers upon her a property right that she may deal with 

without restriction; that said affidavit which she was unlawfully 
compelled to sign was wholly inapplicable, inconsistent; that neither 
in signing said paper nor in any other way did this respondent com¬ 
mit any fraudulent or illegal act which will invalidate said home¬ 
stead entry, and she prays that said entry may not be cancelled but 
may be allowed to continue in full force and effect, and that she 
may in due time be allowed to offer and make final proof of com¬ 
pliance with the requirements of said section 2307 and- receive 
her patent for said lands from the Government of the United 
' States. 

ANNA BOWES. 

^ J. C. KINSLER & 

JAMES LED WICK, 

Attornefys for Respondent. 
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Powei* of Attorney. 


I, Anna Bowes hereb}^ constitute and appoint J. C. Kinsler, my 
attorne}^ both in fact and in law to do all things that I might law¬ 
fully do or procure to be done with reference to establishing the 
validity of my homestead entry No. 2278 made in the United 
States iand office at Broken Bow, Nebraska, on the 6 day of June 
1901. 


ANNA BOWES. 


Static of Nebraska, 
Douglas County, 



Anna Bowes being duly sworn says that she is the above 
48 named respondent; that she has read and signed the above 
showing and executed tlie above power of attorney; that the 
facts stated in said showing are true and that such matters as are 
stated upon information and belief are true to the best of her knowl¬ 
edge and belief. 

ANNA BOWES. 


Subscribed in my presence and sworn to before me this 26 da}"- of 
December, 1902. 


[seal.] 


ANNA STAPLES, 

Notary Public. 


49 Exhibit No. 8. 

Department op the Interior, 

General Land Office, 
Washington, D. 0., A'pril 13,1903. 

Address only the Commissioner of the General Land Office. 
Kegister and receiver. Broken Bow, Nebraska. 

p 

Gentlemen; The records of this office show that Mrs, Anna 
Bowes made homestead entiy No. 2278 June 6,1901, under section 
2307 U, S. Revised Statutes, for the S. W. 1.4 sec. 15, T, 24 N., R. 
33 W., as the widow of Stephen Bowes, and that on November 22, 
1902, you were directed to notify the claimant to show cause why 
her entry should not be canceled for fraud and illegality, upon the 
report of Special Agent W. R. Lesser, showing that her claim is in¬ 
side the pasture fenced by the Standard Cattle Company, which 
procured the entry and leased the land immediately after she made 
the filing; that there are “no improvements, except grazing and 
fencing,” and that said claimant never identified herself with the 
tract claimed by any personal act of settlement and indicative of 
her claim. 
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J. C. Kinsler, attorney for the Standard Cattle Company, 

50 alleges in his affidavit accompanying said report, that said 
entry was made under the following conditions: 

“An agent of the Standard Cattle Co. conferred with the said 
claimant and represented to her that she was entitled to make a 
filing upon 160 acres of Government land, known as a ‘soldier’s 
widow’s entry,’ and that the law did not require that she live upon 
the land as in other homestead entries, in order to prove up, but 
that she could reside elsewhere and have all the improvements that 
the law required done by some other person; that there were lands 
in this State open to such entry and that if she would go to the 
proper land office, make such an entry, which land would be only 
suitable for grazing purposes, that an attorney for the Standard 
Cattle Company, after she had filed upon said land, would lease the 
^ same from her for a period of 5 years, and would pay her a sum of 
money at once, and if she desired to sell the land to us when she 
received title to same we would pay her an additional sum upon 
delivery — the deed to us. Tliat we would pay all expenses, filing 
fee and traveling expenses; that we would not make contract 
until after filing was made; that she must be free to take it for her 
own use and benefit, but we would lease it after entr}’’ and purchase, 
when she received deed. That we would make all the improvements 
required by law. There was no contract and no papers signed 

51 upon the part of the claimant and the Standard Cattle Com¬ 
pany until after the entry was made and recorded. 

The agent also submitted with his report a copy of an agreement, 

^ made at date of filing, June 6, 1901, by and between Mrs. Anna 
Bowes, party of the first part, and J. C. Kinsler, trustee, party of the 
second part, under which the entry woman has leased her claim for 
five years, the lessee agreeing to pay as rent for the premises the 
sum of one dollar a year and to pay all taxes that may be lawfully 
assessed against said premises. 

“ And in consideration of one dollar paid by the party of the 
second part it is further agreed by and between the parties hereto 
that the party of the second part shall have the option at the expira¬ 
tion of this lease to renew the same upon the same terras and con¬ 
ditions as herein contained and that the party of the second part 
shall have the further option of purchasing the premises hereby 
leased at any time during the continuance of this or a succeeding 
lease,—when said party of the first part shall be able to deed and 
convey said premises,^—for the sum of one hundred and twenty-five 
' dollars cash.” 

Mrs. Bowes 

“ Agrees that as soon as she acquires title to said premises 

52 so as to be able to convey same, she will deed and convey said 
premises, for the consideration aforesaid, to the party of the 

second part, his heirs or assigns, if required to do so, and any sum 
' paid or payable as rent shall be deducted from the purchase price.” 

On February 5,1903, you transmitted claimant’s response wherein 
4—1479a 
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she denies illegal entry and all intention of fraud, but claims the 
right to make agreement with the Standard Cattle Company. 

I am in^ receipt of your letter, dated February 12, 1903, trans¬ 
mitting claimant’s petition to substitute a new affidavit attached 
thereto for her preliminary homestead affidavit, together with her 
appeal from your decision den 3 dng said petition. 

Mrs. Bowes alleges in her affidavit that she is the widow of a Union 
veteran, and said homestead entry was made with reference to the 
privileges and benefits intended to be conferred upon her by section 
2307, (j. S. Revised Statutes, which by tlie interpretation of the In¬ 
terior Department in appeal of Ella I. Dickey (22 L. D. 351), ex¬ 
empts her from residence upon the land entered by her; that when 
she made said entry, she is informed and believes the fact to be that i 
there was in tlie U. S. laud office at Broken Bow no affidavit suitable 
for the kind of entiy she desired to make, but that she was never¬ 
theless b}^ the officials of said land office wrongfully required to sign 
the affidavit required of applicants to make homestead entries 

53 under section 2289, Revised Statutes; that having been in¬ 
formed that she need not reside on the land, but could have 

the required work done by some one else she did not read the affi¬ 
davit carefull}’’, nor was it read to her carefully, nor has she since 
seen a copy of tlie same, but she is informed and believes that said 
affidavit is wholly inapplicable to and inconsistent with the provis¬ 
ions of the law under which she made her entry, and that she did 
not intend to make an affidavit that she would do or refrain from 
doing more or less khan is required of her by the provisions of said 
section 2307.” 

Mrs. Bowes alleges in the affidavit she desires to substitute that 
she is 

“The widow of the late Stephen Bowes who served in the United 
States Nav\" on the ‘Octerara ’ during the late civil war from July 
30,1862 to August 5th, 1865; that she draws a pension ns such 
widow and that the number of her pension certificate is No. 419,890; 
that neither slie nor her late husband, the said Stephen Bowes, ever 
made any other homestead entry than the above described No. 2278, 
and that affiant is not nor was she at the date of said entry, the 
owner of 160 acres of land ; that this affidavit is made before the 
clerk of the United States circuit court for the district of Nebraska, 
as affiant is unable to afford the expense of a trip to the said United 
States land office at Broken Bow, Nebraska, which is 223 miles from 
her home.” 

You decided that the petition to substitute said affidavit 

54 cannot be allowed, for the reason that it is without law or 
precedent, no provision having been made under the statutes 

for such an affidavit, and that vou have no authoritv or instructions 
from the General Land Office to substitute or administer such an | 
one, and for the more potent reason that the essential features re- j 
quired in all affidavits of homestead entiy is entirely omitted there- j 
from, which reads as follows; | 
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“ I am not acting as agent for an)’' person, corporation or syndicate 
in making such entry, not in collusion with any person, corporation 
or syndicate, to give them the benefit of the land entered, or any 
part thereof, or the timber thereon; that I do not apply to enter the 
same for the purpose of speculation, but in good faith to obtain a' 
home for myself, and that I have not, directly or indirectly, made, 
and will not make any agreement or contract in any way or manner, 
with any person or persons, corporation or syndicate whatsoever, by 
which the title which I might acquire from the Government of the 
United States should inure, in whole or in part, to the benefit of any 
person except myself.” 

In her appeal from your decision Mrs. Anna Bowes, by J. Ci 
Kinsler and James Ledwicb, her attorneys, alleges that you erred in 
denying her petition for the following reasons: 

55 First. “ Because said section 2307 does not require appli¬ 
cants thereunder to make any affidavit of residence or non¬ 
alienation or any other affidavit whatever, and applicants should 
not be required by affidavit, to do more than show their qualifica¬ 
tion to make entry under tlie terms and provisions of said section.” 

Second. “The affidavit whicli appellant was required to subscribe 
to was wholly inapplicable to said section of the Revised Statutes 
and inconsistent with the rulings of the Interior Department in the 
case of Ella J. Dickey (22 L. D., 351).” 

Third. “ Neither the Secretary of the Interior nor the Commis¬ 
sioner of the General Land Office ever provided any affidavit prop¬ 
erly applicable to the terms and provisions of said section 2307, nor 
were said register and receiver authorized to require appellant to 
subscribe to the affidavit required of applicants to make homestead 
entries under section 2289 of the Revised Statutes.” 

Fourth. “ The substitution of the figures 2307 for 2289 in said af¬ 
fidavit applicable to the original homestead law did not change the 
nature of said affidavit or make it applicable to the provisions of 
section 2307.” 

Fifth. “ Said register and receiver in requiring appellant 

56 to subscribe to the affidavit changed as above set forth acted 
without any lawful right or authority, and said affidavit 

should be disregarded and the affidavit proposed by appellant show¬ 
ing her qualification to make entry under said section 2307 should 
be substituted therefor.” 

Section 2307, R. S., reads as follows : 

“In case of the death of any person who would be entitled to a 
homestead under the provisions of section two thousand three hun¬ 
dred and four, his widow, if unmarried, or in case of her death or 
marriage, then the minor orphan children by a guardian duly ap¬ 
pointed and officially accredited at the Department of the Interior, 
shall be entitled to all the benefits enumerated in this chapter, 
subject to all the provisions as to settlement and improvement 
therein contained, but if such person died during his term of enlist- 
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ment, the whole term of enlistment shall be deducted from the time 
heretofore required to perfect title.” 

Section 2305 prescribed that: 

“The time which the homestead settler has served in the Army, 
Navy, or Marine Corps, shall be deducted from the time heretofore 
required to perfect title, or if discharged on account of wounds re~ 
ceived or disability incurred in the line of duty, then the term of 
enlistment shall be deducted from the time heretofore required to 
perfect title, without reference to the length of time he may 

57 have served ; but no patent shall issue to any homestead set¬ 
tler who has not resided upon, improved, and cultivated his 

homestead for a period of at least one year after he shall have com¬ 
menced improvements.” 

On July 25, 1901, Special Agent Lesser reported the result of a 
personal examination into the operations of the Standard Cattle 
Company to procure homestead entries in western Nebraska by 
widows of deceased soldiers with the view of controlling the claims 
for grazing purposes. 

It appeared from said report that the company in June, 1901, em¬ 
ployed agents to look up soldiers’ widows and induce them to file on 
lands desired for pasturage, representing to each they found quali¬ 
fied tliat she need not live on the land to prove up, but could live in 
the city and have improvements done by some one else; that tlie 
company would pay all expenses of the trip to the land office and 
the filing fee, and that after filing its attorney would lease the laud 
and pay her $75.00, and if she agreed to sell the land after obtain¬ 
ing title she would be paid an additional $50, and, further, that the 
company would do any and everything required by the Govern¬ 
ment to make final proof. 

Mr. J. C. Kinsler, attorney for said company, admitted that filings 
were being procured and the lands leased for the use of the Standard 
Cattle Company, but claimed that the scheme was looked upon as a 
boon and blessing to the widows, and that no question of the pro¬ 
priety of the procedure arose until it was made known about 

58 June 15, 1901, that the department was investigating the fil¬ 
ings as fraudulent, and that the whole matter was thereupon 

suspended until the company could be definitely advised in what 
way this department would finally rule as to the requirements in 
such entries under section 2307. 

It is the impression of this office that the widow of a deceased sol¬ 
dier, sailor or marine filing for a homestead under section 2307 
must in good faith establish and maintain actual residence upon her 
claim for such period of time as, coupled with her deceased hus¬ 
band’s service in the army or navy, wdll make a full period of five 
years, and that under that statute she cannot perfect her entry if it 
is made directly or indirectly for the benefit of another and not ex¬ 
clusively with a view to securing a home for herself. 

As your decision denying Mrs. Bowes’ petition to substitute for the 
affidavit originally made, a new one which does not meet the re- 
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quireuients of the homestead law, is in accordance with the facts 
and the law, the same is hereby affirmed, and you will so advdse 
the claimant, allowing her the usual time for appeal to the Secre¬ 
tary of tlie Interior. 

Very respectfully, W. A. RICHARDS, 

Commissioner. 

59 Exhibit No. 9. 

P. 

1903-13072. 

-29530. Department op thig Interior, G. F. P. 

“ -83043. General Land Office, 

0. Washington, D. C., June 1, 1903. 

Address only the Commissioner of the General Land Office. 
Register and receiver, Broken Bow, Nebraska. 

Gentlemen: June 6, 1901, Mrs. Anna Bowes made homestead 
entry No. 2278 for the S. W. 1.4 sec. 15, T. 24 N., R. 33 W. The entry 
purports to have been made under section 2307 R. S., by the widow 
of a deceased soldier. The liomestead affidavit upon which said 
entry was made is not, however, on the form (4-066) provided for 
in such cases, but is made on form (4-063) used in ordinary home¬ 
stead cases under section 2289 R. S„ in which affidavit, however, 
2307 is substituted for 2289, 

B}’’ decision “ P ” of November 22, 1902, the entryman was called 
upon to show cause why her entry should not be canceled for ille¬ 
gality and fraud, it appearing from the report of a special agent that 
the entry was perfected and made in the interests of the Standard 
Cattle Company and that the entryman had never identified her¬ 
self witli the tract claimed by any personal act of settlement. 

January 19 and February 6, 1903, the entiyman submitted affi¬ 
davits practically sustaining the charges of the special agent, 
60 but alleging that she was not required to reside upon the 
laud entered by her and asked that she be permitted to sub¬ 
stitute another affidavit in lieu of the one theretofore filed, to 'the 
effect that she was the widow of a soldier and was entitled as such 
to make entry under section 2307 R. S. 

You denied the petition for the substitution of said affidavit, from 
which an appeal was taken. April 13, 1903, this office considered 
the appeal and held as follows: 

It is the impression of this office that the widow of a deceased 
soldier, sailor or marine, filing for a homestead entry under sec. 
2307, must in good faith establish and maintain an actual residence 
on her claim for such period of time, as coupled with her deceased 
husband’s service in the army or navy, will make the full period of 
five years, and^ that under the statute she cannot perfect her entry 
if it is made directly or indirectly for the benefit of another and not 
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exclusively with the view of acquiring a home for herself. As your 
decision denying Mrs. Bowes’ petition to substitute for the affidavits 
originally made a new one which does not meet the requirements 
of the homestead law, is in accordance with the facts and the law, 
the same is hereby affirmed and you will so advise the claimant, 
allowing her the usual lime for appeal to the Secretary of the In¬ 
terior. 

May 11,1903, resident counsel for the entryman filed what 
61 purported to be a motion for review, the sum and substance 
of which is that, 

While the answer filed in said case by Mrs. Bowes is taken up 
and discussed and practically passed on, said entry is not held for 
cancellation. It is also contended that said office decision is not in 
accordance with the law. 

There is nothing presented by the above paper that was not fully 
considered when the decision complained of lohat was rendered. 
The statement that the entry was not held for cancellation is purely 
technical, as by said decision the entryman was allowed an appeal 
to the department, thereby making it a decision upon the merits of 
the case. Tiiere is nothing in the record to warrant or justify the 
disturbance of the decision complained of, and the same is accord¬ 
ingly adhered to and tlie entry held for cancellation. The entry- 
man will be allowed such time under the rules of practice as she is 
entitled to. 

Respectfully, J. H. FIMPLE, 

Acting Commissioner, 


62 Exhibit No. 10. 

In the Department of the Interior. 

In re homestead entry No. 2278, Broken Bow, Nebraska, made by 
Mrs. Anna Bowes June 6, 1901, for the S. W. 1.4 section 15, T. 24 
N., R. 33 W. 

Appeal. 

\ 

Now comes said Anna Bowes, by F. W. McReynolds, her attorney, 
and takes this her appeal to the honorable Secretary of the Interior 
from the decision “ P ” of the honorable Commissioner of the Gen¬ 
eral Land Office of April 13,1903, denying her the privilege of sub¬ 
stituting an offered affidavit for the one on file, and from the de¬ 
cision on review affirming said decision and holding said entry for 
cancellation. 


Specifications of Eiror. 

1. It was error to hold that the affidavit embracing all the re¬ 
quirements of section 2307 R. S. U. S. could not be substituted for 
the irregular affidavit filed at time of entry. 
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2. It was error to hold the entry for cancellation when the record 
fails to disclose any violation of, or failure to comply with, the re¬ 
quirements of section 2307 R. S. U. S. 

3. It was error to hold that section 2307 R. S. U. S. requires of 
the widow of an honorably discharged sailor who had served for 

more than 90 days in tiie U. S. Navy during the late civil war 
63 compliance with all the provisions of section 2289 R. S. U, S. 
as modified by section 2305. 

4. It was error to hold that section 2307 R. S. U. S. requires of a 
qualified entrywoman residence upon and cultivation of the land 
entered b}’- her under its provisions. 

5. It was error to hold that the appellant, Anna Bowes, had not 
made a substantial compliance with the requirements of section 
2307 R. S. U. S. 

The argument in this case will be submitted in a few days. 

P. W. MoREYNOLDS, 

Attorney for Anna Bowes. 

Julv 2, 1903. 

BERRY & MINOR, Of Counsel 


64 Exhibit No. 11. 

S. V. P. 

Department op the Interior, F. W. L. 

Washington, December' 7,1903. W. 0. P. W. B, G. 

30-1016. 

F. L. C. 


Anna Bowes, Ex Parte. 


The Commissioner of the General Land Office. 

Sir : This is the appeal of Anna Bowes from your office decisions 
of April 13, and June 1, 1903, holding for cancellation her home¬ 
stead entry No. 2278, allowed June 6,1901, under the provisions of 
section 2307 of the Revised Statutes, for the S. W. 1.4 of sec. 15, T. 
24 N., R. 33 W., Broken Bow land district, Nebraska. 

Mrs. Bowes being the widow of a sailor, who was honorably dis¬ 
charged from the Nav^^ of the United States after having served 
therein for more than three mouths during the war of the x’ebellion, 
and who if living would, therefore, be entitled to a homestead under 
the provisions of section 2304 of the Revised Statutes, he not having 
in his lifetime exercised such right, she as such widow, being un¬ 
married, was qualified to make the entry in question. 

65 The questions involved in this appeal arose upon the re¬ 
port of a special agent of your office, in substance, that on 
the same day said entry was allowed, Mrs. Bowes entered into an 
agreement with the Standard Cattle Company whereby and where- 









S2 


AlCNA feoWKS At. VS. 


under, for a nominal consideration, she leased the land covered by 
her entry for a term of five years, and agreed to renew the lease at 
the expiration of that time, and further agreed that the cattle com¬ 
pany should have the “ option of purchasing the premises hereby 
leased at any time during the continuance of this or a succeeding 
lease—when said party of the first part (Anna Bowes) shall be able 
to deed and convey said premises—for tlie sum of one hundred and 
twent 3 '-five dollars cash.” The special agent’s report further showed 
that it was not the purpose of Mrs. Bowes to reside upon the land 
covered by her entry; that it was made for the exclusive use and 
benefit of the Standard Cattle Company, and that it was one 
of a number of entries made in the interest of that company who ex¬ 
pected to use the land for grazing purposes. 

Because of tiie importance of the question involved and that de¬ 
cision thereon might affect a large number of entries, a request for 
permission to orally present the matter was granted and the case 
lias been elaborately presented both orally and by printed brief. 

There is no question as to the facts. The agreement is confessed, 
and it is admitted that it is not now and never was the intention of 
Mrs. Bowes to reside upon the land. But it is argued that 
G6 under the law and decisions of this department a person who 
makes an entry under section 2307 of the Revised Statutes is 
not required to reside upon the land, and that this being so there is 
no law or well-considered public policy which prohibits such con¬ 
tracts as evidenced above, in relation thereto. 

Section 2307 of the Revised Statutes is as follows: 

In case of the death of any person who would be entitled to a 
liome.stead under the provisions of section two thousand three hun¬ 
dred and four, his widow, if unmarried, or in case of her death or 
remarriage, then his minor orphan children, by a guardian duly ap¬ 
pointed and officially accredited at the Department of the Interior, 
shall be entitled to all the benefits enumerated in this chapter, sub¬ 
ject to all the provisions as to settlement and improvement therein 
contained ; but if such person died during his term of enlistment, 
the whole terra of his enlistment shall be deducted from the time 
heretofore required to perfect the title. 

It is believed that no forceful argument can be advanced to nega¬ 
tive the proposition that, in so far as the statute prescribes conditions 
governing the completion of title after entry under this section, 
widows and minor orphan children stainl on precisely the same 
footing. They are each a separate and distinct class of beneficiaries, 
but the clause" “ subject to ail the provisions as to settlement and im¬ 
provement,” by all known rules of statutory construction relates to 
one with the same force as to the other, and it becomes of the 
67 first importance to determine the meaning and import to be 
given to said clause. 

There is no question but that since departmental decision of April 
30,1890, in Lamb v, Ullery (10 L. D., 528), residence has not been 
required in instances where homestead entries have been made under 
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section 2307, Revised Statutes, on behalf of the minor orphan chil¬ 
dren of a person who had served in the Army or Navy of the United 
States during the rebellion, for more than ninety days. 

The reasons for sucli construction, as gathered from the decisions, 
particularly that of April 30, 1890, in Lamb v. Ullery, supraj are as 
follows: First, it would be unreasonable to require of the guardian 
of the minor orphan children of a soldier or sailor, that he take up 
a residence upon the land, and that if such children are compelled 
to make actual residence on the land the object of the statute will 
be defeated in ail cases where they are too young to care for themselves; 
second, that by section 2305 of the Revised Statutes, the soldier or sailor, 
making entry under section 2304, Revised Statutes, was required 
to reside upon, improve and cultivate the land for the period of at 
least one year, but that section 2307, Revised Statutes, in extending 
the rights to the minor orphan children merely exacted a compli¬ 
ance with the general provisions of the homestead laws as to settle¬ 
ment and improvement, omitting any requirement as to resi¬ 
dence; and, third, that an application of the decision made in 
Dorame v. Tower (2 C. L. 0., 131), wherein it was held that the 

68 heir or devisee of a deceased homesteader was not required 
to reside upon the land but merely to continue the cultiva¬ 
tion thereof for the remainder of the period of residence required 
of the homesteader, if living, relieved the minor orplian children, 
when making entry under section 2307, Revised Statutes, from any 
requirement of residence. For like reasons, and because the minor 
orphan children and the widow of a deceased soldier or sailor are 

, granted like benefits upon the same conditions by section 2307, Re¬ 
vised Statutes, in Ex parte Ella I. Dickey (22 L. D., 361), it was held 
that the widow of a deceased soldier or sailor making entry under 
said section 2307, Revised Statutes, need not reside upon the land 
entered, but must i^identify herself with the tract claimed by some 
personal act of settlement. 

Section 2307, Revised Statutes, is taken from the third section of 
the act of June 8,1872 (17 Stat., 333), and a careful reading of the 
act leads to the conclusion that the purpose of the clause above 
quoted was to make it clear that the conditions governing the com- 
* pletion of title to be required of the widow or the minor orphan 
children are the same as those exacted of the soldier or sailor by 
said act, with the exception that where the soldier or sailor dies dur¬ 
ing the term of his enlistment, the whole terra of his enlistment 
would be credited on an entry made by his widow or, on her death 
or remarriage, by his minor orphan children. 

Section 1 of that act, which is now known as sections 2304 

69 and 2305, Revised Statutes, required of the soldier or sailor 
making entry thereunder that he reside upon, improve and 

cultivate the land entered for at least one year after “ he shall com¬ 
mence his improvements as aforesaid.” This latter clause refers to 
a former part of the section requiring of the soldier or sailor that 
he should, within six months after locating his homestead, “com- 
5--1479a 
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meiice his settlement and improvement.” These words “ settlement 
and improvement” were not here employed in any limited or re¬ 
stricted sense bnt rather as tlie beginning of an actual residence 
which the section afterwards required should be continued for a 
period of at least one year before patent should issue upon the entry. 
It was evidently because of this provision requiring of the soldier 
or sailor that ho “ commence his settlement and improvement ” 
within six months after locating his entry, that section three, in ex¬ 
tending to the widow or in case of her death or remarriage to the 
minor orphan children the benefits of the act, made the same 
“subject to all the provisions as to settlement and improvements 
therein contained.” 

This conclusion based alone on the languages of the act would be 
full)’ confirmed, if confirmation were necessary, by the history of 
the legislation as disclosed by the proceedings in Congress when 
considering the soldiers’ homestead act of 1872. 

The following is taken from the proceedings in the United States 
Senate, the soldiers’ homestead act of 1872 being under considera¬ 
tion, and in bound volume No. 174, of the Congressional Globe, 42d 
Congress, 2d session, part 3, pages 1885 and 1886; 

70 Mr. Morton: The main feature of the bill is to allow the 
soldier to count as a part of his occupation the time he 
served in the army. I think that is right, and nobody can object 
to it. At the same time I think it is important to preserve the 
feature of actual settlement to guard against speculations. There¬ 
fore it is that I ask the Senator from Illinois to state what construc¬ 
tion he would give to the third section, which, provides that where 
the soldier is dead the Secretary of the Interior may appoint a 
guardian. 

Mr. Pomeroy; No; not appoint. 

Mr. Morton: That ‘ a guardian duly appointed, and officially ac¬ 
credited at the Department of the Interior, shall be entitled to all 
the benefits enumerated in this act.’ The question I desire to ask 
is, whether this guardian thus appointed is required by the law, or 
expected, himself, to make the actual settlement, to serve out the 
time that is required beyond that which was served in the army 
by the person on whose behalf the settlement was made? If the 
soldier who died, and whose heirs are entitled to the benefit of this 
settlement, served three years in the army, then there are two years 
yet to be provided for by actual occupation of the land if he were 
living. Now, if he is dead what is the guardian required to do in 
regard to those two years ? 

Mr. Logan: There is nothing in the section that positively re¬ 
quires that he shall settle on it. The section provides that 
7J ‘ a guardian duly appointed, and officially accredited at the 
Department of the Interior, shall be entitled to all the bene¬ 
fits enumerated in this act.’ He is entitled to all the benefits that 
are given to others, and nothing more. Therefore, I should say, 
the distinction here is, the soldier being dead, he cannot occupy and 
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improve the laud ; but tlie guardian would be required to have it 
occupied and improved. That would be my construction of it. 

Mr. Morrill, of Maine: The Senator will perceive that as it now 
stands it would seem to be implied, as suggested by the Senator 
from Indiana, that it would then go without any actual settlement 
at all, that the guardian would succeed to the title to that land, and 
would be entitled to all the benefits of the act without any actual 
settlement. Of course, that is not intended by the committee; but 
it is apparent that the section is susceptible of that construction. 

While I am up I will ask the Senator what he understands to be 
the effect of section five: 

^That any soldier, sailor, marine, officer, or other person coming 
within the provisions of this act may as well by an agent as in 
person, enter upon said homestead.’ 

The same question might arise there. Is that to be an actual 
occupation, or, as suggested by the Senator from Indiana, is the 
actual occupation in that case remitted, and are the parties to 
succeed to the title to iiave the same benefits that the soldier would 
have had without the occupation : in other words, does it dispense 
with any actual settlement? 

72 Mr. Logan: No sir. If the Senator will allow me, I will 
state to him how I understand it at least. Six months is 

allowed for the entry; that is, to go and enter the land at the land 
office, or for whatever arrangement is necessary prior to the settlement. 
This may be done by an agent. If the Senator will examine this 
fifth section he will find that it reads: 

‘ That any soldier, sailor, marine, officer, or other person coming 
within the provisions of this act may, as well by an agent as in per¬ 
son, enter upon said homestead.’ 

‘ Enter upon; ’ that is, the entry that takes place under the six 
months first mentioned. 

‘ Provided, That said claimant in person sliall within the time pre¬ 
scribed commence settlement and improvements on the same, and 
thereafter fulfill all the requirements of this act.’ 

That fifth section means that he may employ an agent to make 
the entry under the first six months’ time that is given for the entry 
to be made ; but after that entry is made, within the twelve months, 
the occupation and improvement of the land must be by the person 
himself, and not by the agent. That is the meaning of the section, 
and in fact it is the language of the section. 

Mr. Morton: One word further. According to the provisions of 
this bill, if a soldier died in the army during the period of his en¬ 
listment, or at any time subsequent, five years ago, his heirs 

73 through their guardian are entitled to the benefit of this law. 
This would create a very large number of heirs entitled to the 

benefit of this law, approaching pretty nearly to the number of the 
living. But now, under the terms of this bill, would not the guard¬ 
ian, having made the location- 

Mr. Pomeroy : The guardian cannot make any location. 
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Mr. Morton : Would not the guardiau be entitled to have the 
patent issued, so that so far as all heirs are concerned, the title would 
issue without any actual occupation beyond the mere location by the 
guardian ? Tlie guardian would have to locate but does not the bill 
practically dispense with any actual occupation beyond that of mere 
selection upon the part of the heirs? That is the point of difficulty 
I see. 

Mr. Pomeroy : If the Senator will allow me, I am glad he has 
called attention to the third section of the bill. I think I can ex¬ 
plain it. This subject has been before the committee for a long 
time, and there is not a line in the bill that we have not studied. 

If the Senator will put his eye on the third section, it reads thus : 

“ That in the case of the death of any person who would be en¬ 
titled to a homestead under the provisions of the first section of this 
act ’— 

Who are they ? We will go back and see who they are. 

74 Mr. MorriUv, of Maine: Soldiers. 

Mr. Pomeroy: Yes, but not the guardians of minors. We 
will see who they are. The first section reads: 

‘ That every private soldier and officer who has served in the Array 
of the United States during the recent rebellion for ninety days or 
more, and who was honorably discharged, and has remained loyal 
to the Government, including the troops mustered into the service 
of the United States by virtue of the third section of an act entitled 

An act making appropriations for completing the defenses of 
Washington, and for other purposes ” approved Februar}'' 13, 1862, 
and every seaman, marine, and officer who has served in the Navy 
of tlie United States or in the Marine Corps, during the rebellion, 
for ninety days, and who was honorably discharged, and has remained 
loyal to the Government, shall, on compliance with the provisions 
of an act entitled “An act to secure homesteads to actual settlers on 
the public doma-n,” and the acts amendatory thereof as hereinafter 
modified, be entitled to enter,’ <fec. 

Those are the people who can secure a homestead on the public 
domain under this bill—no guardiau, no agent; and every one 
must apply in person for it. Now, in that view, take up the third 
section of the bill, which reads— | 

‘ That in the case of the death of any person who would be entitled 
to a homestead under the provisions of the first section of this 
act’— 

75 That is, any soldier who has located in person and died 
after his location. Then the guardian of his children or his 

widow may take up and complete the settlement. That is the mean¬ 
ing of that. 

Mr. Windom: In order to remove all doubt on that subject I will 
submit an amendment to that third section. 

Mr. Pomeroy : We do not want any. 

Mr. WiNDon; Why not? 
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Mr. Logan: It is perfectly clear now. It applies to the first sec¬ 
tion and the first section requires settlement. 

Mr. Conkling: Let us hear the amendment, 

Mr. WiNDOM: I was going to suggest this amendment; to insert 
after the word “act,^’ in the seventh line, the words ‘subject to all 
the provisions as to settlement and improvements therein con¬ 
tained?’ 

Mr. Morton and others: That obviates the difficulty. 

Mr. Logan : There is no objection to that. That is the way is 
anyhow. 

The Vice President : If there be no objection this amendment 
will be regarded as agreed to. The chair will also suggest that a 
comma be inserted after the word ‘ appointed,’ in the fifth line, so as 
to remove all doubt on that subject.’ 

Mr. Morrill, of Maine: Let the section be read as it now stands. 

The chief clerk read as follows: 

^Sicc. 3. That in case of the death of any person who would 

76 be entitled to a homestead under the provisions of the first 
section of this act, his widow, if unmarried, or in case of 

her death or marriage, then his minor orphan children, by a 
guardian duly appointed and officially accredited by the Department 
of the Interior, shall be entitled to all the benefits enumerated in 
this act, subject to all the provisions as to settlement, and improve¬ 
ment therein contained : Provided, That if such person died during 
his term of enlistment, the whole term of his enlistment shall be 
deducted from the time heretofore required to perfect his title.’ 

Mr. Pomeroy : What the committee have tried to avoid is the as¬ 
signment of rights or land warrants. There has been a great con¬ 
test in this country whether soldiers should have something they 
could assign or sell in the market. The committe- decided that 
that was not expedient, but that every one should be required to 
locate on the land. 

Mr. Morton: The explanation of the Senator from Kansas, I 
think, is not satisfactory. He makes this section to apply to any 
person who, after liaving made his location, should then die, but that 
is utterly inconsistent with the proviso in the same section, ‘ Pro¬ 
vided, that if such person died during the term of enlistment,’ show¬ 
ing that it applied to those who even died during the war and be¬ 
fore the passage of this bill. Therefore it does not refer to those 
who may make location after the passage of this bill or at any time 
subsequent to the w^ar, and shows that it refers to soldiers 

77 without reference to the time when they died. The amendment 
offered by the Senator from Minnesota may meet the case, but 

I am not sure that it does. It says ‘ subject to all the provisions and 
conditions of this act,’ but will —make it necessary for the guardian 
of a child to go and ’ make actual occupation ? If so, it will never 
be complied with. 

Mr. Prelinghuysen : I call the attention of the Senator from In¬ 
diana to the first section of the bill, which says in terms that no 
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patent shall issue, to any homestead settler who has not resided 
upon the land one year. Then tlie third section provides for the 
case of the death of any person who shall be entitled to a home¬ 
stead under the provisions of the first section, referring to* this very 
provision. 

Mr. Mokton: That would cut it off entirely. The question is, 
whether in case of a man who died during the war and the guardian 
of his children now comes in and makes the location, but under 
the conditions provided in the previous act, it does not mean that 
the guardian shall go and actuall^^ occupy the land ? If so, it would 
be inoperative, and yet that would be the effect of it. 

Mr, Frelinghuysen : The act is explicit that no patent shall 
issue unless they do occupy the land. 

Mr. Morton : That would defeat the bill. 

Mr. WiNDOM : My understanding of that section is, that the minor 
children or the orphan children mayb}’’ their guardian have 

78 the benefit of it; that is, settlement must be made b}'' the 
widow or children, and tiie guardian is appointed simply as 

the instrument through which the act is to be carried out. The 
settlement is to be made by the widow or children of the soldier who is 
entitled, but the guardian is simply appointed in order to carry out 
the act. 

These proceedings disclose: First, that the words “settlement’' 
and “ occupation ” are throughout the entire proceedings used as 
synonymous with residence;” and. second, that the insertion of 
the clause in section 3 of the act of 1872, “ subject to all the provis¬ 
ions as to settlement and improvements therein contained,” was in¬ 
tended to make it clear that the same conditions required of the 
soldier or sailor were to be exacted of his widow or minor orphan 
children, with the exception of the special provision for the deduc¬ 
tion, where the soldier or sailor died during his term of enlistment, 
of the entire term of said enlistment. 

This seems to effectually dispose of the second of the reasons be¬ 
fore recited, taken from former departmental decisions relieving the 
widow and minor orphan children of a deceased soldier or sailor 
from residence when making entry under section 2307, Revised 
Statutes, viz:, that by section 2305 of the Revised Statutes, the sol¬ 
dier or sailor making entry under section 2304, Revised Statutes, 
were required to reside upon, improve and cultivate the land for the 
j)eriod of at least one year, but that section 2307, Revised Statutes, 
in extending the rights to the minor orphan children merely re- 
quii’ed a compliance with the general provisions of the home- 

79 stead laws as to settlement and improvement, omitting any 
requirement as to residence. 

In this connection it may be added that where the law has re¬ 
quired proof of “ settlement” this term has been uniformly con¬ 
strued by the Land Department as the equivalent of residence. 
Buchanan v. Minton (2 L. D., 186); 

Samuel M. Frank (2 L. D., 628); 
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U. S. V. Atterbury et al (8 L. D. 173); 

Hessong v. Burgan (9 L. D., 353); 

Ex parte Jones (10 L. D., 23): 

Eq parte Sweeney (11 L. D., 216); 

Wills V. Buchanan (11 L. D., 256); 

Seemer v. Tilton (11 L. D., 302); 

James C. Daly (17 L. D., 498); 

Shafer v, Butler (19 L. D., 486); 

Delorme v. Cordeau (29 L. D., 277). 

The first of the reasons assigned is, that it would be unreasonable 
to require of the guardian of the minor orphan children of the sol¬ 
dier or sailor, that he take up a residence upon the land, and that 
if the children were compelled to make actual residence on the land 
the object of the statute would be defeated in all cases where they 
are too 3 mung to care for themselves. 

In so far as the guardian of the minor orphan children is con¬ 
cerned, it is clear that he was merel}" permitted as the accredited 
representative of the minor children to make the entry, and was not 
required to reside, settle, or occupy the land entered. It is true 
that under the construction requiring residence by the 

80 minor orphan children the act would not be immediately 
available to such of the minor orphan children of a de¬ 
ceased soldier or sailor as are too young to care for themselves, but 
it is equally true that it would become available to them at a later- 
period, and that but for this act the homestead laws would not be 
available to them until they arrive at the age of twenty-one. With 
regard to the widow; she, like many a deserving soldier or sailor, 
might not be able to avail herself of Ihe privileges of the act because 
unable to compl,y with its conditions, but the act, while open to all 
included within the classes defined, can not be warped to fit the 
peculiar circumstances of each individual. Poverty, weakness, in¬ 
experience, fear, or other incumbrances of a woman, while consider¬ 
ations that appeal to sympathy, are not sufficient reasons for excusing 
compliance with law. 

With regard to the third and last reason assigned in the former 
decisions, viz., that an application of the decision made in Dorame 
V. Tower (2 C. L. 0., 131), wherein it was held that the heir or dev¬ 
isee of a deceased homesteader was not required to reside upon the 
land but merel.y to continue the cultivation thereof for the remain¬ 
der of the period of residence required of the homesteader, if living, 
relieved the minor orphan children, when making entry under sec¬ 
tion 2307, Revised Statutes, from an}'- requirement of residence, it is 
sufficient to say that the conditions are widel}'’ different where, by 
the death of the homesteader, the care of the claim is imme- 

81 diatel}^ cast upon the widow or children, and where such 
widow or children seek in their own right to initiate a home¬ 
stead claim, and that the considerations assigned in support of the 
first are not sufficient to relieve the latter from compliance with the 
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plain provisions of law known to the claimant when initiating 
claim. 

The requirement in the Dickey case that the widow do some act 
to connect herself with the land entered, is fruitless unless such act 
is with the honest intent of remaining or making the place a home, 
and results in little less than a scrip right or privilege. 

After a most careful consideration of the entire matter this de¬ 
partment refuses to be guided b}'* the decisions relieving the widow 
or minor orphan children of a deceased soldier or sailor from resi¬ 
dence when making homestead entry under section 2307 of the Re¬ 
vised Statutes. 

Even should the department follow the previous decisions reliev¬ 
ing those making entry under section 2307 of tlie Revised Statutes, 
from any requirement of residence, it does not follow, however, and 
it is not true, as contended, that a person qualified to make an entry 
under section 2307 may sell that right or enter into a contract, either 
before or after entry, which contemplates a sale thereof. Section 
2290 of the Revised Statutes, as amended by the act of March 3, 
1891 (26 Stat., 1095), provides: 

That any person applying to enter land under the preceding sec¬ 
tion shall first make and subscribe before the proper officer 

82 and file in tlie proper land office an affidavit that he or she 
is the head of a family, or is over twenty-one years of age, and 

tliat such application is honestW and in good faith made for the 
purpose of actual settlement and cultivation, and not for the benefit 
of any other person, persons, or corporation, and that he or she 
will faithful!}^ and honestly endeavor to corapl^y with all tlie require¬ 
ments of the law as to settlement, residence, and the cultivation 
necessary to acquire title to the land applied for ; that he or she is 
not acting as agent of any person, corporation or s^uidicate in 
making such entry, not in collusion with any person, corporation, 
or syndicate to give them the benefit of the land entered, or any 
part thereof, or the timber thereon; that he or she does not appl}’’ 
to enter the same for the purpose of speculation, but on good faith, 
to obtain a home for himself, or herself, and that he or she has not 
directly or indirectly made, and will not make, any agreement or 
contract in any way or manner, with any person or persons, cor¬ 
poration, or syndicate whatsoever, by which the title which he or 
she might acquire from the Government of the United States should 
inure, in whole or in part, to the benefit of any person, except him¬ 
self, or herself, * * * 

All homestead entries are allowed primarily by virtue of the pro¬ 
visions of section 2289 of the Revised Statutes. Section 2304 does 
not prescribe any other or different right, except in the matter of 
qualifications, and in the giving of certain special benefits on account 
of military service, and such right as is therein given is only “ on 
compliance with the provisions of this chapter,” one of which 

83 is the execution of the affidavit required by section 2290. 
This is made more plain by reference to the act of 1872, from 
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which section 2304 was taken, it being therein provided that the 
benefits thereby accorded to soldiers and sailors may only be exer¬ 
cised “ on compliance with the provisions of an act entitled *An act 
to secure homesteads to actual settlers on the public domain/ and 
the acts amendatory thereof, as hereinafter modified.” There was 
no modification in either the act of 1872 or the chapter on home¬ 
steads in the Revised Statutes which affects the requirements of the 
original homestead act of 1862 or section 2290, taken therefrom, 
that an applicant for the benefits of the homestead law shall first 
execute the affidavit therein provided for. It results therefore that 
any person seeking to appropriate these benefits, whether by virtue 
of qualifications created by section 2307, or otherwise, shall first 
execute the affidavit required by said section, in so far as it is ap¬ 
plicable. Of course, the statements therein that the applicant is 
the head of a family, or that he or she is over twenty-one years of 
age, are not applicable to persons making an entry under section 
2307, because that section by necessary inference does away with 
those requirements and substitutes other tests of qualification, just 
as other tests are substituted in case of an application under section 
2304. But section 2290, in so far as it requires an affidavit that the 
applicant has not made a contract or agreement of the kind 

84 therein mentioned, is not a test of qualifications, nor is it in 
any correct sense a restriction upon benefits, but is merely a 

test of good faith towards the Government. 

There is nothing in the court^s decision in the case of Webster v, 
Luther (163 U. 8. 331), that contravenes this view. The court there 
had under consideration the provisions of section 2305 of the Re¬ 
vised Statutes, and the important general conclusion therein reached, 
that it was the intention of Congress b^’’ that section to confer a gratu¬ 
ity in tlie most advantageous form to the donee, necessarily carried 
with it, as^ a last analysis, the further conclusion that it was not 
coupled with conditions that would lessen it value. There are no 
restrictions iii terms found in section 2305, and the court says none 
may be implied. This is not true of section 2307. This section in 
terms requires settlement and improvement, and these requirements 
pre-suppose that the right granted is a personal one. If it were 
otherwise the result might and probably would be the absorption in 
a short time of the whole agricultural public domain by persons, 
corporations, or syndicates by the pursuance of methods like or 
similar to those disclosed in this case, in contravention of the long- 
established policy of the Government. The department can not give 
its assent to such consummation. 

In this case Mrs. Bowes executed the affidavit required by section 
2290, and it was and is admittedly false. It is sought to ex- 

85 cuse her upon the ground that such affidavit was notrequired 
by tlie statute, and that its execution was a mere pro forma 

proceeding to comply with what are claimed to be the unauthorized 
requirements of the Land Department. This will not do. The law 
requires such an affidavit, but, aside from the question of morals in- 
6--1479A 
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volved, the fact is that Mrs. Bowes had entered into a contract with 
the Standard Cattle Company in violation of law. For this reason, 
the decision appealed from is affirmed. 

Having determined that a proper construction of the law requires 
of those making entry under section 2307 of the Revised Statutes, 
that they comply with the requirements of the homestead laws, both 
as to settlement and cultivation, as is required of a soldier or sailor 
making entry under section 2304, it becomes necessary to make some 
provision for the disposition of entries heretofore made under the 
previous erroneous decisions of this department. 

Of the existing entries made under section 2307 of the Revised 
Statutes it is believed that the greater part, especially those made by 
widows of deceased soldiers and sailors, were made solely because 
of the departmental decisions relieving the party making such entry 
from residence upon the land, and where such persons find that 
they are unable to comply with the law as herein construed, they 
should be permitted to relinquish their entries without prejudice to 
their homestead rights, by giving notice of such intention within 
the six montlis’ period hereinafter described. 

86 Such of the parties who may desire to retain their entries 
will be required to begin an actual residence upon the land 
within six months from the issuance of notice as hereinafter required 
to be given, but until the expiration of that period the entry will 
not be subject to contest for abandonment. Local officers should be 
directed to immediately give notice of these requirements on all un¬ 
completed entries on this class within their district, the same to be 
mailed by registered letter to the last known address of the party 
making entry, as shown by their office records, and evidence of the 
mailing should be furnished to your-office for the files relating to 
the entry. 

Herewith are the papers. 

Very respectfully, E. A. HITCHCOCK, Secretary. 
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Demurrer. 


Filed January 12,1904. 


In the Supreme Court of the District of Columbia. 


Anna Bowes, James C. Kinsler, Trustee," 
and Standard Cattle Company, Com¬ 
plainants, 


V. 

Ethan Allen Hitchcock, Secretary of 
the Interior, and AVilliam A. Richards, 
Commissioner of the General Land 
Office, Respondents. 


> No. 24424,Equity Docket. 


The demurrer of Ethan Allen Hitciicock, Secretary of the Interior, 
and William A. Richards, Commissioner of the General Land 
Office, respondents, to the bill of complaint of Anna Bowes, James 
C. Kinsler, trustee, and Standard Cattle Company, the above- 
named complainants. 


These respondents, by protestation, not confessing any or all of 
the matters and things in the complainants’ bill of complaint con¬ 
tained to be true, in such manner and form as the same is therein 
set forth and alleged, doth demur to said bill, and for cause of de¬ 
murrer showeth: First, that the said bill doth not contain any mat¬ 
ter of equity whereon this court can ground a decree, or give to the 
complainants any relief against these respondents; second, the court 
lias no jurisdiction over the subject matter of the suit. 

Wherefore, the respondents humbly demand the judgment 
88 of this court whether they shall be .compelled to make any 
further or other answer to the said bill and pray to be hence 
dismissed with their costs and charges in this behalf most wrong¬ 
fully sustained. 

FRANK L. CAMPBELL, 

Assistant Attorney General, Solicitor 

and of Counsel for Respondents. 


I hereby certify that the foregoing demurrer is in my opinion well 
founded in point of law. 

FRANK L. CAMPBELL, 

Of Counsel for Respondents. 

United Statics of America, 

District of Columbia, 

Ethan Allen Hitchcock, being first duly sworn, deposes and says 
that he is the Secretary of the Interior of the United States and as 


; 
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such is a respondent in the above entitled suit, and that the fore¬ 
going demurrer is not interposed for delay. 


ETHAN A. HITCHCOCK. 


Sworn to before me this 8'' day of February, 1904. 

[sEAL.l W. BERTRAND ACKER, 

Notary Public in and for D. C. 


United States of America, 
District of Columbia, 


\ 


ss: 


William A. Richards being first duly sworn, deposes and says 
that he is the Commissioner of the General Land Office of the 
89 United States and as such is a respondent in the above en¬ 
titled suit, and that the foregoing demurrer is not interposed 
for delav. 

*' WILLIAM A. RICHARDS. 


Sworn to before me this 9" day of February, 1904. 

[seal.] CHARLES B. STRONG, 

Notary Public. 

90 Decree. 

Filed in open court July 7, 1904. 

In the Supreme Court of the District of Columbia. 


Anna Bowes, James C. Kinsler, Trustee, and^ 
Standard Cattle Company, Complainants, 

Ethan Allen Hitchcock, Secretary of the In¬ 
terior, and Wm. A. Richards, Commissioner of 
the General Land Office, Respondents. 


Equity. 24424, 
Docket 54. 


Come now tlie parties to this cause, by their respective solicitors, 
and this cause having been heretofore submitted to the court upon 
the demurrer of the respondents to the complainants’bill and the same 
having been argued by counsel and the court being fully advised 
in the premises, does now consider, order, and decree that the said 
demurrer be, and the same is hereby, sustained; and the complain¬ 
ants electing to stand upon their said bill it is, by the court, con¬ 
sidered, ordered, and decreed that the bill of the complainants be, and 
the same is hereby dismissed; that the respondents go hence with¬ 
out day, and that they recover from the complainants their costs, 
to be taxed by the clerk. Whereupon the complainants take an 
appeal to the Court of Appeals of the District of Columbia, and ask. 
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that the same be noted in this decree, which is accordingly done; 
and the amount of the bond to be given by the appellants to cover 
costs is hereby fixed at one hundred dollars in lieu of giving which 
the complainants, at their own option, may deposit in the clerk 
office the sum of fifty dollars to cover such costs. 

THOS. H. ANDERSON, Mice. 

Dated July 7,1904. 

91 Opinion of Justice Anderson. 

Filed July 12,1904. 

In the Supreme Court of the District of Columbia. 

Anna Bowes, James C. Kinsler, Trustee,' 
and Standard Cattle Co., Complainants, 

vs. 

Ethan A. PIitchcock, Secretary of the In- } In Equity. No. 24424. 
terior, and William A. Richards, Com¬ 
missioner of the General Land Office, 

Respondents. 

The bill in this case was filed by Anna Bowes, James C. Kinsler 
trustee, and the Standard Cattle Co., against Ethan Allen Hitch¬ 
cock, Secretary of the Interior, and William A. Richards, Com¬ 
missioner of the General Land Office, praying that a temporar}^ 
restraining order ma}’' be granted to the complainants by this court 
enjoining the respondents, their assistants, agents, employes, or 
others acting in their place and stead, from canceling the homestead 
entry No. 2278 of Anna Bowes until final hearing, and from order¬ 
ing and directing the register and receiver of the United States land 
office at Broken Bow, Nebraska, to make such cancellation. The bill 
further prays that upon the final hearing such temporary restrain¬ 
ing order may be made perpetual, provided the said complainant 
Anna Bowes shall, within the proper time, make and olFer her final 
l^roof showing that she lias fully complied with the provisions of 
section 2307 of the Revised Statutes as to improvements, and for 
general relief. 

92 The case was submitted to the court after full argument 
upon a demurrer to the bill filed by tlie respondent the Sec¬ 
retary of the Interior. 

The facts presented by the bill may be summarized as follows:— 
1. On June 6,1901, Anna Bowes, who resides at Omaha, Nebraska, 
as the widow of Stephen Bowes, a sailor who was honorably dis¬ 
charged from the Navy of the United States after having served 
therein for more than three months, during the war of the rebellion, 
made application at the United States land office at Broken Bow, 
Nebraska, to make homestead entry No. 2278 for the southwest quar- 




46 


ANNA BOWES I£T AL. VS. 


ter of sction 15 in township 24, north of range 33 west, pursuant to 
the provisions of section 2307 of the Revised Statutes of the United 
States, whereby she was entitled as such widow (being unmarried) 
to make the entry in question, her husband not having in his life¬ 
time exercised such right. 

2. On the same day, and at the same time that she made her ap¬ 
plication for homestead entry, she filed in said office in support of 
her said application, her affidavit in which (among other things) she 
stated under oath— 

that my said application is honestly and in good faith made for 
the purpose of actual settlement and cultivation and not for the ben¬ 
efit of any other person, persons or corporation, and that I will faith- 
full}^ and honestly endeavor to comply with all the requirements of 
law as to settlements, residence and cultivation necessary to acquire 
title to the land applied for; tliat I am not acting as agent 

93 of any person, corporation or syndicate in making such entry, 
nor in collusion with any person, corporation or syndicate to 

give them the benefit of the land entered, or any part thereof, or the 
timber thereon; that I do not apply to enter the same for the pur¬ 
pose of speculation, hit in good faith to obtain a home for mgself.imd 
that I have not directly or indirectly made, and will not make, any 
agreement or contract in any way or manner, with any person or 
persons, corporation or syndicate whatsoever, by which the title 
which I might acquire from the Government of the United States 
should inure, in whole or in part, to the benefit of any person except 
myself.” 

3. That some time prior to said 6th day of June 1901, as appears 
by the affidavit, attached as an exhibit to the bill, of J. C. Kinsler, 
attorney for The Standard Cattle Co., one of the co-complainants 
herein,— 

‘an agent of the Standard Cattle Company conferred with the said 
claimant and represented to her that she was entitled to make a 
filing upon one hundred and sixty acres of Government land known 
as a “ soldier’s widow entry,” and that the law did not require that 
she live upon the laud as in other homestead entries in order to 
prove up, but that she could reside elsewhere and have all the im¬ 
provements the law required done by some other person; that there 
were lands in Nebraska open to such entry and that if she would go 
to the proper land office, and make such an entry, which land would 
be only suitable for grazing purposes, that an attorney for the 

94 Standard Cattle Company after she had filed upon said land, 
would lease the same from her for a period of five years and 

pay her a sum of money down, and if she desired to sell the laud to 
us, when she received title to same, we would pay her an additional 
sum upon delivery of the deed to us, that we would pay all expenses, 
filing fee and traveling expenses; that we would not make contract 
until after filing was made; that she must be free to take it for her 
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owa use and benefit, but we would lease it after entry and purchase, 
when she received deed. That we would make all the improve¬ 
ments required by law. There was no contract and no papers signed 
by claimant and The Standard Cattle Company until after the entry 
was made and recorded.” 

« * 

4. A written agreement was accordingly entered into between the 
claimant Anna Bowes and the said James C. Kinsler as trustee, 
agent and representative of the Standard Cattle Company, on said 
6th day of June 1901, & immediately after she had filed her said 
claim for said entry, wliereby she leased to said cattle cbrapany, 
through its said representative the lands in question for the period 
of five years from that date in consideration of an annual rental of $1 
and the payment of all taxes that might be lawfully assessed against 
the premises, and it was further therein agreed that the cattle com¬ 
pany should have the option, at the expiration of said lease, to re¬ 
new the same upon the same terms and conditions already stated, 
and that it should have the further option of purchasing the lands 
leased for the sum of $125 cash at an\^ time during the continuance 
thereof or of any succeeding lease, whenever Mrs. Bowes was in a 

position to deed and convey the same; and it was further and 

95 finally stipulated in said agreement that as soon as Mrs. 
Bowes acquired the title to said premises, so as to be able to 

convey same, she would deed and convey said premises for the con¬ 
sideration named to Kinsler, as trustee for the Standard Cattle Co., 
his heirs or assigns, if requested so to do, and any sum paid or pay¬ 
able as rent for said premises was to be deducted from said purchase 
price. 

5. At the time Mrs. Bowes tendered at the land office at Broken 
Bow, Nebraska, her said homestead application, accompanied by her 
affidavit, which was the usual homestead affidavit required of home¬ 
stead settlers upon public lands, and which she executed at the 
instance of the local land officers, she paid to said land office the 
sum of $14, which was furnished her by the cattle company, the 
same being the full amount of fees and commissions required in 
the making of such an entry. Thereupon the local land officers 
allowed her homestead entry as applied for. 

6. Section 2307 of the Revised Statutes under which said entry 
was made reads as follows: 

“ In case of the death of any person who would be entitled to a 
homestead under the provisions of section 230i., his widow if unmarried^ 
or in case of her death or marriage, then his minor orphan children 
by a guardian duly appointed and officially accredited at the Depart¬ 
ment of the Interior, shall be entitled to all the benefits eimmei'ated in 
this chapter, subject to all the provisions as to settlement and improve¬ 
ment therein contained; but if such person died during his term of 
enlistment, the whole term of his enlistment should be deducted 
from the time heretofore required to perfect the title.” 

96 Under the construction of this section prevailing in the 
Land Department at the time Mrs, Bowes made her homestead 
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entry, the widow or minor orphan children of a deceased soldier or 
sailor were not required to make personal residence upon the land 
entered^ and therefore the bill alleges that by reason of such con¬ 
struction Anna Bowes made the entry in question without any in¬ 
tention of residing on the land. 

7. The bill further alleges that in the month following the mak¬ 
ing of tiie entry in question, the General Land Office, through one 
of its special agents, began an investigation of the entry in ques¬ 
tion, together with a number of otlier similar homestead entries, and, 
that acting upon his report of July 31, 1902, the Commissioner of 
the General Land Office on Nov. 22,1902, through the local officers 
at Broken Bow, Nebraska, notified Mrs, Bowes, among others to 
show cause, within a given time, why her entry should not be can¬ 
celled for illegality and fraud. 

8. In her answer to this rule, Anna Bowes swears— 

“That said homestead entry was made by her in good faith with 
full intent to comply with the provisions of the law relating thereto, 
and denies that she was guilty of any fraudulent or illegal intent in 
making such entr 3 % and denies that said entry is fraudulent or 
illegal.” 

She further answered that, shortly before making said entry, she 
was informed that she, as a soldier's widow, had a right to make a 
homestead entry upon a quarter section of the public lands of the 
United States etc., etc., and that her informant advised lier— 
97 “ That he represented a cattle company liaving a ranch in 

western Nebraska in the neighborhood of which there was a 
considerable quantity of public land subject to homestead entiy, and 
that if she would make an entry upon a quarter section of said public 
land in the vicinity of the land owned by said cattle company, said 
company would be willing to lease it from her for a period of five 
years or until she made final proof and acquired titles to said land, 
when said company would buy it from lier, if she desired to sell; 
that if she desired to make such an arrangement her necessar}^ ex¬ 
penses to and from this land office and the filing fee charged by the 
office would be paid, and that as consideration for the lease to be 
made, said company would pay a definite sum of money and would 
make such improvements as the Government might require to be 
made on said land to enable respondent to make final proof.” 

That being so advised, she subsequently made an entry on the 
above-described land and leased the same to or for the use of the Stand¬ 
ard Cattle Company. She also at the time of making said answer to 
said rule to show cause offered to substitute an affidavit different 
from that made at the time of the entry, but which substitution the 
local officers refused to permit, and from such refusal an appeal was 
taken to the Commissioner of the General Land Office. 

9. On April 13, 1903, the Commissioner of the General Land 
Office rendered his decision holding said homestead entry so made 
by the said Anna Bowes for cancellation. A motion was thereupon 
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filed for a reconsideratiou of said decision, and on June 1,1903, the 
Commissioner of the General Land Office denied the motion. 

98 10. From this decision of the Commissioner of the General 
Land Office the case was appealed to the Secretary of the In¬ 
terior, who on December 7,1903 rendered his decision upon said ap¬ 
peal affirming the decisions of the Commissioner of the General Land 
Office, and directing the cancellation of Mrs. Bowes’ homestead entry. 
In his said decision, the Secretary of the Interior overruled the prior 
decisions of the Interior Department holding that the widow or minor 
orphan children of a deceased soldier or sailor making entry under 
section 2307 of the Revised Statutes are not required to reside upon 
the land entered, and held : 

(1.) That actual residence upon the land entered is required by 
the statute; and 

(2.) That the agreement entered into between Anna Bowes and 
the. Standard Cattle Co. through its agent Kinsler was and is in vio¬ 
lation of the requirements of the homestead law, and for that reason 
directed the cancellation of her homestead entry. 

11. The bill therefore alleges that, by reason of this decision by the 
Secretary, if carried into effect, Anna Bowes will be prevented from 
making proof showing compliance with the homestead law and from 
receiving a patent for the land so entered by her. 

But two propositions are here presented, and of these, but one is 
of controlling importance in my view of this case— 

1. Whether under the provisions of section 2307 of the Revised 
Statutes the claimant Anna Bowes was required to actually reside 

upon the land entered; and, if so, whether her omission to do 

99 so is excused under the construction of section 2307 prevail¬ 
ing at the Land Department at the time she made her entry ? 

2. The other question is— 

Whether the agreement entered into between Anna Bowes and 
the Standard Cattle Co., apart from the question of whether the act 
requires an actual residence by tlie claimant upon the land entered 
or not, was and is in violation of the spirit and intent of the home¬ 
stead law, and in consequence thereof is said homestead entry sub¬ 
ject to cancellation by the Land Department under the direction of 
the Secretary of the Interior ? 

Both of these questions have been passed upon by the Secretary 
of the Interior, and therefore the paramount question that presents 
itself at the threshold is, whether this court has jurisdiction to re¬ 
view these decisions? If it has, then it is its duty to dispose of the 
questions thus submitted without regard to the construction put 
upon the sections of the statute involved by the Secretary of the In¬ 
terior, but, if the court is without jurisdiction, that is necessarily the 
end of the matter. 

In the case of Riverside Oil Company v. Hitchcock, 190 U. S. 316, 
324, it was said : 

“ Congress has constituted the Land Departnaent under the super¬ 
vision and control of the Secretary of the Interior, a special tribunal 
7—1479a 
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with judicial functious to which is confided the execution of the 
laws which regulate the purchase, selling, care and disposal of the 
public lands ” 

The fact need only be stated, to be universally admitted, as it seems 
to me, that the proper execution of the laws regulating the 

100 purchase, selling, care and disposal of the public lands in¬ 
volves the exercise of judgment and discretion, so that, so 

long as the Land Department, acting under the supervision and coii' 
trol of the Secretary of the Interior, has control over the property 
and subject-matter involved in any given case, the courts have no 
power to interfere. 

In Knight v. United States Land Association, 142 U. S. 161, the 
court said: 

“ The Secretary is the guardian of the people of the United States 
over the public lands. The obligations of his oath of office oblige 
him to see that the law is carried out and that none of the public 
domain is wasted or disposed of to a party not entitled to it.” 

The object of this proceeding, as already stated, is to enjoin the 
cancellation of the homestead entry in question to the end that the 
claimant Mrs. Bowes may make final proof and receive a patent for 
the land so entered by her. She claims that, although she has done 
all things and made all improvements required by law, and is there¬ 
fore entitled to make final proof and receive her patent, the Secretary 
is wrongfully withholding the same from her “ b}'’ an unreasonable 
and erroneous construction of the law in arbitrarily and illegally 
reading into section 2307 Revised Statutes the requirement of resi¬ 
dence which was omitted by Congress in enacting such section,” and 
in holding that said entry was fraudulent. 

Thus it will be seen that the court is asked to review the 

101 decision of the Secretary of the Interior and to reverse it as 
an “ unreasonable and erroneous construction of the law.” 

In the case of Johnson v. Towsley, 13 Wall. 72,87, which involved 
certain alleged rights under the public laud laws relating to pre¬ 
emptions, the Supreme Court of the United States said: 

“This court has at all times been careful to guard itself against 
an invasion of the functions confided by law to other departments 
of the Government, and in reference to proceedings before the offi¬ 
cers entrusted with the charge of selling the public lands it has fre¬ 
quently and firmly refused to interfere with them in the discharge 
of their duties either by mandamus or injunction so long as the title 
remained in the United Slates and the matte)' was rightfully before those 
officers for decision. On the other hand, it has constantly asserted the 
right of the proper courts to inquire, after the title has passed from 
the Government^ and the question became one of private right, ivhether, 
according to the established rules of equity, and tlieactsof Congress 
concerning the public lands, the party holding that title should hold 
it absolutely as his own or as trustee for another, and we are satis¬ 
fied that the relations thus established between the courts and the 
Land Department are not only founded upon a just view of the duties 
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and powers of each but are essential to the ends of justice and to a 
sound administration of the law.” 

Again, in the case of Micliigan Land and Lumber Co. v. Hust, 168 
U. S. 589, 592, which involved certain alleged rights under the 
swamp land grant of Sept. 28,1850, it was said: 

102 Generali}^ speaking, while the legal title remains in the United 
States^ the grant is in process of administration and the land is 

subject to the jurMiciion of the Land Department of the Government. 
It is true a patent is not always necessary for the transfer of the legal 
title. Sometimes an act of Congress will pass the fee * * * but 

• whenever the granting act specifically provides for the issuing of a patent, 
then the rule is, that the legal title remains in the Government until the 
issue of the patent, and while so remaining the grant is in process of 
administration and the jurisdiction of the Land Department is not lost 
* ^ * Ii;^ other words, the p>ower of the department to inquire into 

the extent and validity of the rights claimed against the Government, 
does not cease until the legal title has passed. * * * After the issue 

of the patent, the matter becomes subject to inquiry only in the courts 
and by judicial proceedings.” 

Among the latest cases on the subject is that the Rockfinger v. 
Foster, 190 U. S. 116. In that case the plaintiff asked for a decree 
declaring the title acquired by the trustees by leason of the patent 
of the United States issued under the act of Congress for the use of 
town-site occupants, to be held in trust for and conveyed to him. 
The court, after carefully reviewing the many decided cases upon 
the subject, held that the coztWs willnot inteiijere with the Laud De¬ 
partment in its control and disposition of the public lands under the 
legislation of Congress “ so long as the title in any essential sense re¬ 
mains in the United Statesf^ 

103 It must be admitted from these and other cases that might 
be cited, that so long as the title to the lands in question in 

any essential sense remains in the United States the Land Depart¬ 
ment still retains its jurisdiction tliereof. The entry made by Mrs. 
Bowes on .Tune 6,1901, being simply an original homestead entry, 
and therefore the original and first step to be taken by her in the 
course of acquiring title to this land, it surely did not vest in her 
the title to it. It was a mere declaration of an intention on her 
part to take the necessary steps to acquire title. 

In Whitney v. Taylor, 158 U. S. 86, 95, which involved the ques¬ 
tion as to the effect of a pre-emption declaratory statement filed for 
public lands, the court said: 

By neither the declaratory statement in a pre-emption case, nor the 
original entry in a homestead case, is any vested right acquired as 
against the Government. For each fees must be paid by the appli¬ 
cant, and each amounts to practically nothing more than a declara¬ 
tion of intention. It is true, one must be verified and the other 
need not be, but this does not create any essential difference in the 
character of the proceeding.” 

It therefore seems clear that in this case where nothing more than 
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the initial step has been taken, no vested right has been acquired, 
and consequently the title in every essential sense still remains in 
the United States. 

In the case of Brown v. Hitchcock, 173 U. S. 473, 478, which was 
a case like that of the Michigan Land & Lumber Co, Rust— 

supra, involving certain alleged rights under the swamp land grant 
of Sept. 28,1850, and which act provided for the issuing of a 

104 patent, the court went still further and held that all equitable 
rights to public lands come within the jurisdiction of the Land 

Department so long as the legal title is in the Government. The court in 
that case said : 

“In this case the record discloses no patent and therefore no pass¬ 
ing of the legal title. Whatever equitable rights or title may have 
vested in the State, the legal title remained in the United States. 
Until the legal title to public land passes from the Government, in¬ 
quiry as to all equitable rights come- within the cognizance of the 
Land Department.” 

In the case at bar, almost immediately after the entry was made 
by Mrs. Bowes, ostensibly for her own benefit but in fact for the use 
and benefit of the cattle Co., the Land Department, through its 
special agent, doubting the bona fides of this and similar entries, 
proceeded to investigate the same, and, being satisfied that it was 
fraudulent and in violation of the statute by reason of the aliena¬ 
tion of the claimant’s homestead entry to the Standard Cattle Co., 
under the terms of her contract therewith, the Secretary of the Inte¬ 
rior, after due notice to the claimant and a full hearing upon the 
merits of the case, directed its cancellation. That the Land De¬ 
partment bad the right to thus investigate the bona fides of this and 
other entries and to direct their cancellation after a full and proper 
hearing, cannot be seriously questioned. If it were not so, the de¬ 
partment would be impotent to exercise one of its most important 
functions touching the disposition of the public lands. Nor can it 
make an}'' difference whether, in the opinion of this court, the 

105 Secretary was right or wrong in his construction of the law, 
or whether his action in directing a cancellation of the entry 

was warranted by the statute or not, so long as the right of Mrs. 
Bowes to prove up her claim, was in course of administration, and 
therefore under the exclusive jurisdiction of the department. 

In the recent case of United States ex rel. Riverside Oil Oo. v. 
Hitchcock, supra (190 U. S., 316), the court said : 

“The decision of the questions presented to the Secretary of the 
Interior was no merely formal or ministerial act as is shown beyond 
the necessity of argument by a perusal of the foregoing statement of 
the issues presented by this record for the decision of the Secretary. 
Whether he decided right or wrong is not the question. Having 
jurisdiction to decide at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law was, and the courts 
have no power whatever under these circumstances to review his 
determination by mandamus or injunction. The court has no gen- 
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eral supervisory power over the officers of the Land Department, by 
which to control their decisions upon questions within their juris¬ 
diction. If this right were granted, we would require the Secretary 
of the Interior to repudiate and disafiSnn a decision which he re¬ 
garded it his duty to make in the exercise of that judgment which 
is reposed in him by law. And we should require liim to come to 
a determination upon the issues involved directly opposite to that 
which he had reached, and which the law conferred upon him the 
jurisdiction to make. Mandamus has never been regarded as the 
proper writ to control the judgment and discretion of an 

106 officer, as to the decision of an officer which the law gave 
him the power and imposed upon the duty to decide for him¬ 
self. The writ never can be substituted for a writ of error, nor does 
the fact that no writ of error will lie in such a case as this, by which 
to review the judgment of the Secretary,furnish any foundauon for 
the claim that mandamus may therefore be awarded. The respon¬ 
sibility as well as the power rests with the Secretary uncontrolled by 
the courts.” 

And I may add that this view of the power of the courts over the 
executive officers of the Government applies as strongly to the writ 
of injunction as to the writ of mandamus. 

It has been argued, however, that, even if the Secretary’s construc¬ 
tion of the statute is correct as to the matter of residence, Mrs. Bowes, 
is still entitled to prove up her claim and have a patent issued to 
her by reason of the fact that at the time she filed her entry the pre¬ 
vailing construction in the Land Department under that section ex¬ 
onerated her from such residence, and that to deny her the right to 
stand upon that construction is to take away from her a valuable 
vested right which would be inequitable and in violation of the 
recognized rules of equity pertaining to contemporaneous construc¬ 
tion. 

I do not understand that this question is necessarily before the 
court. In the supplemental brief for the respondents it is stated, 
referring to their former brief,— 

“ It was therein contended and is here reasserted that Bowes’ entry 
was held for cancellation not because of any change of departmental 
ruling in this particular, but because her entry was illegal and 
fraudulently made, in that she had, prior to the making of said 
entry, entered into a contract with the Standard Cattle Com- 

107 pany, the effect of which was to make her entry subsequently 
made not for her own benefit but for the use and benefit of 

that company.” 

■As this question however has been presented to the court in the 
briefs submitted by counsel on both sides, it is proper perhaps that 
the court should consider the question in disposing of the case. 

Apart from the fact that section 2307, read in connection with the 
general homestead act of 1862, and the several sections of the sol¬ 
diers’ and sailors’ homestead act of 1872 (which it is not my purpose 
to review) does not seem to be ambiguous or susceptible of two 
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reasonable interpretations, I fail to discover in what respect Mrs. 
Bowes acquired a vested riglit to the land in question by simply I 
filing a homestead entry thereon, which was nothing more than a | 
mere declaration of intention to ultimately acquire the title by faith- | 
ful compliance with the law. 

This question received the careful consideration of the Supreme 
Court of the United States in the case of Houghton trustee vs. 
Henry C. Payne, Postmaster General, decided at the October term 
1903. That*'was a bill in equity originally filed in the supreme 
court of the District of Columbia praying that a certain publication 
known as theE-iverside Literature Series be entered and transmitted 
through the United States mail as second-class mail-matter, and for 
an injunction to restrain the cancellation of a certain certificate of 
entry previously issued allowing such transmission. Mr. Justice 
Brown, speaking for the court in that case, in considering the ques¬ 
tion of the alleged vested right to transmit the literature in 

108 question through the mails as second class matter by reason ; 

of the certificate of entry previously issued, said: : 

“ We had occasion to consider this subject at length in the case of , 
United States v. Alabama Railroad Co. 142 U. S. 615, 621, in which 
we held that this court would look with disfavor upon a change 
whereby parties who have contracted with the Government upon the 
iaith of a former construction, have been injured, especially when 
it is attempted to make the change retroactive, and to require from 
the contractor a return of moneys paid to him under the former 
construction. This case is not open to the same objection. No con- 
iraci with the Government-is set i.ip, wliereb}’’ the latter agreed to carry ^ 
these publications as second class mail matter. Much less is any re- j 
payment demanded of money paid by the Government under the 
prior construction. The action of the Government consists merely - 
in the revocation of a certificate or license admitting these publica- | 
tions as mail matter of the second class. No vested right having 
been created by such certificate, no contract can be said to be im¬ 
paired by its revocation.’’ Citing Salt Company v. East Saginaw, f 
13 Wall. 373, Grand Lodge v. New Orleans, 160 U. S. 143,147. 

So, in this case, no contract with the Government is set up by the 
bill, whereby the Governn^ent agreed to give to this woman a patent. 

By accepting the application of Mrs. Bowes, the Government simply 
obligated itself to give her a title to the land in question on 

109 condition that she complied with the law, and until she did 
so comply with the law her claim was simply in course of ad¬ 
ministration as the court expresses it, in one or more of the cases al¬ 
ready cited, and the action of the Land Department in holding her 
entry for cancellation was merely another step in the course of such 
administration. It was a mere revocation of her right to go further 
in the matter, because the first step was a false one. No vested 
right having been created in Mrs. Bowes’ favor by merely receiving 
her application, then in the language of Mr. Justice Brown in 
Houghton V. Payne, no contract can be said to be impaired by its 
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revocation.” So no vested right was thereby jeopardized^ and the 
Secretary still retained jurisdiction over this entry, then it is not 
perceived how any valid objection can be urged against his reversing 
the former ruling of the denartment. 

As was said by this court in the case of Bullitt v, Hitchcock,— 

“It would seem * * * that it is well settled law that until 

the title has passed from the Government, the Secretary of the In¬ 
terior under the general powers conferred upon him by the statutes 
^ ^ ^ has power, to review, correct, modify, reverse or vacate 

any act or decision heretofore made by him or by his predecessor in 
office in respect to the disposition of the public lands.” 

subject always, of course, to the application of the doctrine of con¬ 
temporaneous construction in a proper case. 

In the case of New Orleans v, Payne, 147 U. S. 266, the Supreme 
Court of the United States, in passing upon the finality of the de¬ 
cisions of the Land Department, said : 

110 “ Until the matter is closed by final action, the proceedings 

of an officer of the department are as much open to review or 
reversal by himself or his successor, as are the interlocutory decrees 
of a court open to review upon a final hearing.” 

It has been strongly urged however by the solicitors for the com¬ 
plainants that in all the cases quoted by counsel for the respondents 
the officers of the department were passing upon questions within 
their jurisdiction and were considering points of fact or law arising 
under the statutes, while in the case at bar they are attempting to 

I snperadd to the law or to alter or amend the statute. While it is 
admitted that the Secretary has the right to interpret the law in any 
case where the question involved is within the jurisdiction of the depart- 
, ment, as it is likewise admitted, tliat the question here involved is or at 
least was originally, within i\\Q jurisdiction of the department, it is in¬ 
sisted that in the present case he has interpreted the law and that that 
interpretation is covered by the regulations and decisions of the de¬ 
partment which have all the force and effect of law, and that the 
law being thus interpreted and settled the Secretary can not now 
cancel the entry of Mrs. Bowes, for, by so doing, he would be acting 
without authority of law. 

It would seem to be a sufficient answer to this view of the matter 
to say that the right to construe the law, in the first instance, and to 
adopt regulations to carry it into effect pursuant to that interpreta¬ 
tion, implies the right, in the second instance, to re-examine and re¬ 
interpret the law and to set aside or amend the regulations 
111 theretofore adopted, so long as the department-retains juris¬ 
diction of the subject-matter, and, as we have seen from the’ 
authorities cited that the department does retain jurisdiction of the 
subject-matter in this and kindred cases so long as the property in 
question is in course of administration, or, in other words, until the 
patent issues, it can not be said that such change in the construction 
of the statute is in effect superadding to the law or altering or amend- 
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ing the statute itself. The only exception to the right of the depart** 
ment to construe a statute, or to adopt or amend regulations already 
adopted for the purpose of giving effect to such interpretation of the 
law as already pointed out is in cases where parties have relied in 
good faith upon a prior interpretation and have by reason thereof 
acquired vested rights, in which class of cases the doctrine of contem¬ 
poraneous construction is applied. But, as already stated, in the 
course of this opinion, the claimant Mrs. Bowes does not occupy the 
position of one who has acquired a vested right under an existing and 
well settled interpretation of the law at the time she made her home¬ 
stead entry. 

It is very true that the Secretary of the Interior has no power to 
add anything to the statute or to take anything from it. This was 
the very point decided in the case of Payne u Railway Publishing 
Co. 20 App. Cas. (D. C.) 581. In that case the court held that the 
writ of mandamus is properly issued to compel the Postmaster Gen¬ 
eral to admit to the mails as second class mail matter a railway 
guide periodically published, where he has excluded it irom 

112 the mail as second-class matter exclusively upon the ground 
of its failure to comply with the requirements of a postal 

regulation; that it must “ consist of current news ”—that character¬ 
istic of second-class matter not being required by the act of Congress 
of March 3,1879, classifying mail-matter. In that case the Post¬ 
master General by a mere regulation sought to amemi or superadd 
to the statute a distinct provision or classification not found iu the 
law; but that is not this case. Here, the Secretary of the Interior 
has added nothing. In re-examining the statute, he says that he 
finds not only that the former interpretation and the regulations 
issued thereunder were wrong, but that the affidavit of Mrs. Bowes 
was false and her entry fraudulent, aiid, still having jurisdiction of / 
the subject matter, he gives to the law such interpretation as he be¬ 
lieves it requires in order to enable his department to proper!}'' exe¬ 
cute it. Oiearl}'^ in so doing, he was acting within his jurisdiction 
and was exercising that judgment and discretion incident to his 
office and that he neither added to the statute nor took an 3 ''thing 
from it by such construction and decision. As already stated, it is 
not for this court to say whether his construction was right or wrong, 
so long as he had jurisdiction of the subject-matter and was exercis¬ 
ing the usual judgment and discretion of his office (as he was). 

But, apart from the question of the original and subsequent con¬ 
struction of section 2307, the Secretary based his right to hold Mrs. 
Bowes’ entry for cancellation, not upon her fiiilure to comply with 
the law as to residence, but upon a proposition entirely inde- 

113 pendent of it, namely, that in violation of the statute she had 
alienated her right to this land to the Standard Cattle Co.; 

that neither she nor the cattle Co. could or did acquire any right 
to, or interest in, the land in question under these circumstances; 
that before her application could be entertained it was her duty 
under the law, and therefore she was required, to make the usual 
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homestead afiSdavit to the effect that her application was honestlyj 
and ill good faith made for the purpose of actual settlement and; 
cultivation and not for the benefit of any other person or corpora-, 
tion, and that she would faithfully and honestly endeavor to comply 
with all the requirements of the law as to settlement, residence and 
cultivation necessary to acquire the land applied for, and that she 
was not acting as agent of any person, corporation or syndicate to 
^ive them the benefit of the land entered or any part thereof, that 
she did not apply to enter the same for the purpose of speculation 
but in good faith to obtain a home for herself, and that she had not 
directly or indirectly made, and would not make, any agreement or 
contract in any way or manner with any person or corporation or 
syndicate whatever by which the title which she might acquire from 
the Government of the United States should inure in whole or in 
part for the benefit of any person except herself; and that, upon in¬ 
vestigation, it transpired that her affidavit was wholly false and that, 
instead of acting for herself in this matter, her name was simply 
being used by the cattle Co. for its own purposes. 

114 ^ Surely, the Secretary of the Interior was clearly within his 
jurisdiction in thus construing the law and in holding Mrs. 

Bowes’ entry for cancellation, and, the Secretary of the Interior not 
having lost his jurisdiction by reason of such decision, this court is 
absolutely without jurisdiction to pass upon the question as to 
whether such decision is right or wrong. 

In the case of Litchfield v. Register and Receiver, 9 Wall., 575, 
Mr. Justice Miller said : 

“ The principle has been so repeatedly decided in this court that 
the judiciaiy can not interfere either by mandamus or injunction 
with executive officers such as the respondents here in the discharge 
of their official duties, unless those duties are of a character purely 
ministerial and involving no exercise of judgment or discretion, 
that it would seem to be useless to repeat it here.” 

And, as it was said by this court in the case of George Bullitt 
et al. V. Hitchcock, Secretary of the Interior,— 

“ If the court is correct in its conclusion that this is a matter 
within the jurisdiction of the Secretary, then it must be admitted 
that its determination involves the exercise of judgment and discre¬ 
tion, and therefore can not be enjoined or controlled by the judicial 
power. It has been the uniform holding of the Federal courts that 
an executive officer, while engaged in the performance of a duty in¬ 
volving the exercise of judgment and discretion can not be inter¬ 
fered with in respect of such duty by the judicial power.” 

115 One of the strongest cases in support of the contention of 
the Government in this case I do not find upon the briefs of 

counsel on either side. It is that of Anderson v. Carkins, 136 XJ. S. 
487. In that case Anderson and wife had entered into a contract 
in writing with Carkins to sell and convey to him certain lands in 
Nebraska. To a bill filed by Carkins for the specific performance of 
this contract, the defendants answered that the contract was void 
8—1479a 
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under the homestead laws of the United States, for the reason that 
at the time of its execution the land belonged to the General Gov¬ 
ernment, and that the contract was made in contemplation of An¬ 
derson’s taking the land as a homestead. The court held that the 
contract by Anderson as a homesteader to convey a portion of the 
tract when he should acquire title from the United States was against 
public policy and void. In tlie course of its opinion, the court said : 

The theory of the homestead law is, that the homestead shall be 
for the exclusive benefit of the homesteader. Section 2290 of the 
Revised Statutes provides that a person applying for the entiy of a 
homestead claim shall make affidavit that, among other things, 

‘ such application is made for his exclusive use and benefit, and that 
his entry is made for the purpose of actual settlement and cultiva¬ 
tion, and not either directly or indirectly for the use or benefit ol any 
other person.’ And section 2291, which prescribes the time and 
manner of final proof, requires that the applicant make ‘ affidavit 
that no part of such land has been alienated, except as provided^ in 
section twenty-two hundred and eighty-eight,’ which section 

116 provides for alienation for ‘ church, cemetery, or school pur¬ 
poses, or for the right of wa}’’ of railroads.’ The law contem¬ 
plates five years’ continuous occupation by the homesteader, with 
no alienation except for the named purposes. It is true that the 
sections contain no express prohibition of alienation, and no for¬ 
feiture in case of alienation; yet, under them the homestead right 
cannot be perfected in case of alienation, or contract for alienation, 
without perjury by the homesteader. Section 2304 makes provision 
for homesteading by soldiers and officers who served in the Army of 
the United States during the recent war; but that section makes 
no substantial change, except in respect to the time of occupation. 
Under this section Anderson perfected his homestead right; but the 
question of the lengtli of occupation required to perfect such right 
in no manner affects the controversy. The same affidavits in I'espect 
to alienation are required from Federal soldiers as in other cases of 
homesteads.” 

As was also said by Mr. Justice Day, in the case of Adams vs. 
Church admr., 193 U. S. 510, after quoting the case of Anderson vs. 
Carkins approvingly,— 

‘‘The policy of the homestead act, no less than the specific state¬ 
ment in the final oath, looks to the holding for a term of years by 
an actual settler, with a view to acquiring a home for himself. In 
encouragement of such settlers, and none others, homesteads have 
been freely granted by the Government.” 

So far as the interpretation of these statutes is concerned, it seems 
to me that the error of the complainants’ position lies in the con¬ 
tention that section 2307, except in so far as it expressly refers 

117 and relates to some other section, should be treated as a sepa¬ 
rate law. 

Upon the authority of Anderson v. Carkins, supra, I do not think 
this position is tenable. Section 2307 must not only be interpreted 
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in the light of its own language, but it must be read in connection 
with the other sections of the homestead law in order to rightly in¬ 
terpret it, and, when so read, I see no place for the contention so 
strongly urged in complainants’ brief that the rulings of*the de¬ 
partment made with relation to sec. 2306 apply equally to section 
2307 of the Revised Statutes under which the homestead entry in 
question was made by Mrs. Bowes. It was after this manner that 
the Secretary of the Interior construed section 2307, and, in thus 
construing it, and that too in a case strictly covered by the statute 
itself, he held that Mrs. Bowes’ homestead entry was illegal because 
made in fraud of the law pertaining to the alienation of homestead 
rights. It therefore follows that, the department having so con¬ 
strued the statute, and having jurisdiction of the subject-matter in¬ 
volved, this court is without jurisdiction to review sucli construction 
and determination by injunction or otherwise. 


118 Memorandum. 

July 27,1904.—$50 deposited by appellant- in lieu of appeal bond. 
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119 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia, J * 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
118, inclusive, to be a true and correct transcript of the record, 
as per directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 24,424, in equity, wherein Anna Bowes 
et al, are complainants, and Ethan A. Hitchcock, Secretary of the 
Interior et al, are defendants, as the same remains upon the files and 
of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
qfy the District of the city of Washington, in said District, this 
(jq|fimbia» * 4th day of October, A. D. 1904. 

. ^ JOHN R. YOUNG, Clet± 

Endorsed on cover: District of Columbia, supreme court. No. 
1479. Anna Bowes et al, appellants, vs, Ethan A. Hitchcock, Secre¬ 
tary of the Interior, et al. Court of Appeals, District of Columbia. 
Filed Oct. 5,1904. Henry W. Hodges, clerk. 
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